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 A defendant accused of driving under the influence of alcohol can be 

charged under two separate code sections.  The ñgeneric DUIò provision prohibits 

driving ñunder the influenceò of alcohol.  (Veh. Code, Ä 23152, subd. (a) 

(hereafter § 23152(a).)1  The ñper se DUIò provision prohibits driving with a 

blood-alcohol level of 0.08 percent or more.  (§ 23152, subd. (b) (hereafter 

§ 23152(b).)  This case concerns how a generic DUI charge can be proven, or 

defended, at trial. 

 The Vehicle Code requires all drivers who are lawfully arrested for DUI to 

submit to chemical testing of the blood or breath to determine the alcohol content 

of their blood.  (§ 23612, subd. (a)(1)(A).)2  Whereas a blood test directly 

measures the subjectôs blood-alcohol level, a breath sample must be converted to 

derive a blood-alcohol percentage.  The conversion factor, known as a ñpartition 

                                              
1  All unspecified statutory references are to the Vehicle Code. 

2  If blood and breath tests are not available, the driverôs blood-alcohol 

content is determined from a urine test.  (§ 23612, subds. (a)(1)(A), (d)(2).) 
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ratio,ò reflects the relationship between alcohol measured in a personôs breath and 

alcohol in the blood.  Breath-testing machines in California incorporate a partition 

ratio of 2,100 to 1, which means the amount of alcohol in 2,100 milliliters of 

breath is considered equivalent to the amount of alcohol in 1 milliliter of blood.  It 

is undisputed, however, that partition ratios can vary widely, both in the general 

population and within an individual. 

 Defendant was charged with generic and per se DUI after he produced a 

breath sample indicating a blood-alcohol concentration of 0.10 percent.  By 

statute, if a chemical test within three hours of driving measures a driverôs blood 

alcohol at 0.08 percent or more, the driver is presumed to have been driving 

ñunder the influenceò of alcohol.  (Ä 23610, subd. (a)(3) (hereafter § 23610(a)(3).)  

Defendant claims he was wrongly prevented from introducing evidence about 

partition ratio variability to rebut this presumption.  In People v. Bransford (1994) 

8 Cal.4th 885, 887-888 (Bransford), we confronted a similar claim in the context 

of the per se DUI offense.  We concluded evidence about partition ratio variability 

is irrelevant in those cases because the Legislature incorporated a 2,100-to-1 

partition ratio within its definition of the offense.  (Id. at pp. 892-893.) 

 However, a generic DUI charge is defined differently, and the presumption 

is not part of that definition.  A generic DUI charge requires proof that the 

defendantôs ability to drive safely was impaired because he had consumed alcohol.  

We conclude this difference is significant and hold that competent evidence about 

partition ratio variability may be admitted to defend against a generic DUI charge.  

Reversal is not required, though, because any error in this case was harmless under 

People v. Watson (1956) 46 Cal.2d 818, 836. 

BACKGROUND  

 Defendant was stopped after an officer saw him drive through two red 

lights.  Defendantôs eyes were watery and bloodshot, his speech was slurred, he 

smelled of alcohol, and he admitted he had consumed a beer.  Defendant was 

arrested and given a breath test about an hour after the initial stop.  Defendant 
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blew into the machine five times but produced only two samples sufficient for 

testing.3  Both valid samples registered a blood-alcohol level of 0.10 percent. 

 Defendant was charged with both generic and per se DUI.4  At trial, a 

prosecution expert testified that a person is too impaired to operate a motor vehicle 

safely if he displays slurred speech and bloodshot, watery eyes, commits traffic 

infractions, performs poorly on field sobriety tests, and records a blood-alcohol 

level of 0.10 percent in a breath test.  A defense expert agreed that scientific 

authorities consider a person with a blood-alcohol level over 0.08 percent to be 

under the influence of alcohol.  However, he considered defendantôs test results 

unreliable because the machineôs repeated failure to register sufficient samples 

suggested it was not functioning properly.  The defense expert also testified that 

breath-testing machines have a margin of error of 0.02 percent. 

 After both sides had rested but before closing arguments, defense counsel 

moved to reopen to present expert testimony about partition ratio variability in 

connection with the generic DUI charge.  The record does not disclose whether 

defendant intended to introduce evidence of his own partition ratio or evidence 

about the variability of partition ratios in the general population.  The court denied 

the motion and instructed the jury regarding the statutory presumption of 

intoxication.  (CALJIC No. 12.61.)  Specifically, with regard to the generic DUI 

count, the jury was instructed:  ñIf the evidence establishes beyond a reasonable 

doubt that at the time of the chemical analysis of the defendantôs blood, breath or 

urine there was .08 percent or more, by weight, of alcohol in the defendantôs 

                                              
3  The test was administered using a Draeger Alcotest 7110 machine.  To 

produce a valid sample for this machine, the subject must exhale at least 1.5 liters 

of breath over at least 4.5 seconds.  (Taylor & Tayac, Cal. Drunk Driving Defense 

(4th ed. 2008) Forensic Chemist: Blood-Alcohol, § 12.40, p. 874 (hereafter Taylor 

& Tayac).)  If the subject fails or refuses to exhale a sufficient volume of breath, 

the sample is considered invalid.  (Ibid.) 

4  He was also cited for two infractions for failing to stop at a red light.  

(§ 21453, subd. (a).) 
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blood, you may, but are not required [to,] infer that the defendant was under the 

influence of an alcoholic beverage at the time of the alleged offense.ò 

 The jury convicted on the generic DUI charge but hung on the per se count.  

Defendant moved for a new trial, arguing he should have been permitted to 

introduce partition ratio evidence to rebut the presumption that he was under the 

influence of alcohol.  (§ 23610(a)(3).)  Defense counsel said his expert would 

testify that 30 percent of the population has a partition ratio other than 2,100 to 1.  

When the new trial motion was denied, defendant sought relief in the superior 

courtôs appellate division, claiming the exclusion of his partition ratio evidence 

was reversible error.  The appellate division concluded partition ratio evidence is 

relevant and admissible but found the error harmless given the strength of the 

evidence supporting the juryôs verdict. 

 The Court of Appeal transferred the case to itself on its own motion.  That 

court distinguished between evidence about the variability of partition ratios in the 

general population and evidence showing the defendant had a nonstandard ratio.  

It concluded evidence challenging the validity of the statutory 2,100-to-1 ratio was 

irrelevant, but evidence that this particular defendant had a different partition ratio 

should have been admitted.  The court reasoned that if the defendantôs own ratio 

differed significantly from the standard ratio, this fact could support an inference 

that the defendant was not actually impaired at the time of the offense.  The court 

therefore held such personal partition ratio evidence is relevant and admissible in 

generic DUI cases.  Although it found the defendantôs offer of proof insufficient to 

determine the precise nature of the partition ratio evidence he sought to introduce, 

the Court of Appeal concluded that even assuming defendant intended to present 

evidence about his own ratio, and assuming the issue was preserved for review, 

any error was harmless under People v. Watson, supra, 46 Cal.2d at page 836. 

 The People and defendant separately petitioned for review.  We granted 

both petitions to address the admissibility of partition ratio evidence in 

section 23152(a) cases. 
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DISCUSSION 

I. The Science of Alcohol Testing 

 Alcohol affects the central nervous system.  When ingested, it is absorbed 

into the blood and carried through the carotid arteries to the brain.  (State v. 

Downie (1990) 117 N.J. 450 [569 A.2d 242, 245] (Downie); State v. Brayman 

(1988) 110 Wn.2d 183 [751 P.2d 294, 297] (Brayman).)  After passing through the 

brain, alcohol travels through venous blood to the liver and heart, and from there, 

to the lungs, where it diffuses into alveolar air space and is exhaled in the breath.  

(Downie, at pp. 245-246.)  As a practical matter, it is impossible to measure the 

amount of alcohol in a personôs carotid arteries or brain.  (Id. at p. 246; Taylor & 

Tayac, Forensic Chemist: Blood-Alcohol, supra, § 12.2, p. 712.)  However, most 

experts agree that measurements of alcohol in venous blood or breath give a good 

indication of the amount of alcohol in the brain during the post-absorptive phase.5  

(Downie, at p. 246.) 

 When a subject blows into a breath-testing machine, the device measures 

the amount of alcohol vapor expelled into alveolar spaces deep in the lungs.  From 

this measurement of breath alcohol, a blood-alcohol percentage can be computed 

using a mathematical constant.  The conversion from breath alcohol to blood 

alcohol is based on the chemistry principle of ñHenryôs law,ò which holds that 

there is ña constant ratio between the concentration of alcohol in the blood and the 

concentration of alcohol in the alveolar air of the lungs.ò  (Taylor & Tayac, 

Forensic Chemist: Blood-Alcohol, supra, § 12.19, p. 770.)  Breath-testing 

                                              
5  As the body absorbs ingested alcohol, blood-alcohol levels rise until they 

reach a peak.  The rate of absorption depends on many variables, including the 

amount of food in the stomach, the amount of alcohol consumed, the time over 

which it was consumed, and numerous individual factors.  (Downie, supra, 569 

A.2d at pp. 245-246; Taylor & Tayac, Forensic Chemist: Blood-Alcohol, supra, 

§ 12.2, pp. 712-714.)  During active absorption, blood-alcohol levels are highest in 

arterial blood.  (Downie, at p. 246; Taylor & Tayac, § 12:2, p. 712.)  The post-

absorptive phase occurs after the blood-alcohol level has peaked and begun to 

decline. 
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machines in California use a conversion factor of 2,100 to 1, meaning ñthe amount 

of alcohol in 2,100 milliliters of alveolar breath is equivalent to the amount of 

alcohol in 1 milliliter of blood.ò  (Cal. Code Regs., tit. 17, Ä 1220.4, subd. (f); see 

People v. McDonald (1988) 206 Cal.App.3d 877, 880.)  This ratio is used, 

apparently without exception, in breath-testing devices throughout the United 

States.  (See Brayman, supra, 751 P.2d at p. 297; State v. McManus (1989) 152 

Wis.2d 113 [447 N.W.2d 654, 656].) 

 Nevertheless, courts here and across the country have long recognized that 

actual partition ratios vary, both among members of the population and within a 

single individual.  In Bransford, supra, 8 Cal.4th at page 889, we noted that an 

individualôs ratio of breath-alcohol to blood-alcohol concentration can be 

influenced by many variables, including ñbody temperature, atmospheric pressure, 

medical conditions, sex, and the precision of the measuring device.  [Citations.]ò  

(See also Brayman, supra, 751 P.2d at p. 297 [mentioning, in addition to these 

factors, hematocrit level and elapsed time between drinking and breath-alcohol 

measurement].)  Experts have also described a wide range of variability in 

partition ratios throughout the general population.  In People v. McDonald, supra, 

206 Cal.App.3d at page 880, for example, the peopleôs expert testified a personôs 

ratio could be as high as 2,700 to 1 or as low as 1,550 to 1, and in Downie, supra, 

569 A.2d at page 247, the court noted that partition ratios measured in a group of 

experimental subjects ranged from a low of 1,706 to 1 to a high of 3,063 to 1. 

 Despite this recognized variability, most scientists agree that the 2,100-to-1 

ratio roughly approximates or even underestimates the ratio of most people.  In the 

late 1980ôs, the New Jersey Supreme Court considered evidence presented by ten 

experts at a hearing addressing partition ratios and the reliability of breath test 

results.  (Downie, supra, 569 A.2d at pp. 243-244.)  These experts ñgenerally 

agreedò that breath-testing machines using the 2,100-to-1 partition ratio ñwill 

usually underestimate the amount of alcohol in the bloodò for several reasons.  (Id. 

at p. 247.)  ñFirst, most peopleôs partition ratios may be closer to 2300:1 than to 
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2100:1.  Second, the breathalyzer results are truncated, or the third decimal 

position is dropped when read.  If a person reads .099 on the breathalyzer, the 

results will be shortened to read .09, thereby underestimating the breath alcohol.  

Third, a suspect may not provide enough deep breath to register all of the alcohol 

present in the alveolar air.  Fourth, the breathalyzerôs scale is set .003 below the 

start line and this gives suspects an added benefit.ò  (Ibid.)  Several experts opined 

that the standard partition ratio is set artificially low, and the true mean ratio in the 

population is closer to 2,300 to 1.  (Id. at p. 247.)  Dr. Robert Borkenstein, 

inventor of the breathalyzer machine, stated that ñbreathalyzer researchers and 

members of the National Safety Council adopted the 2100:1 partition ratio instead 

of the more accurate 2300:1 ratio because they wanted to err on the low side and 

have almost no errors on the high side.ò  (Id. at p. 247.)6 

II.  Development of California Law Regarding Partition Ratio Evidence 

 Californiaôs first drunk driving statute, enacted in 1913, prohibited any 

ñintoxicated personò from driving a motor vehicle on a public highway.  (Stats. 

1913, ch. 326, § 17, p. 646; see Burg v. Municipal Court (1983) 35 Cal.3d 257, 

262.)  The prohibition was later redefined as driving ñunder the influenceò of 

alcohol.  ñTo be óunder the influenceô within the meaning of the Vehicle Code, the 

liquor or liquor and drug(s) must have so far affected the nervous system, the 

brain, or muscles as to impair to an appreciable degree the ability to operate a 

                                              
6  See also People v. Lepine (1989) 215 Cal.App.3d 91, 94 (defense expert 

testified that the average partition ratio is 2,286 to 1); People v. Pritchard (1984) 

162 Cal.App.3d Supp. 13, 16 (peopleôs expert testified that 95 percent of the 

population falls within the range of 2,100 to 1, plus or minus a 10 percent margin 

of error); People v. Gustafson (1990) 194 Ill.App.3d 910 [551 N.E.2d 826, 829] 

(stateôs expert testified ñhe believed the 2,100:1 ratio was applicable to at least 95 

[percent] of the populationò); State v. McManus, supra, 447 N.W.2d at pages 656-

657 (noting ñthe 2,100:1 ratio has been shown to either correctly estimate or 

underestimate a personôs corresponding blood alcohol concentration with 94 

percent accuracyò); Brayman, supra, 751 P.2d at page 300 (citing studies 

indicating breath tests underestimate blood-alcohol levels 80 to 91 percent of the 

time and overestimate them only 5 to 6 percent of the time). 
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vehicle in a manner like that of an ordinarily prudent and cautious person in full 

possession of his faculties.  [Citations.]ò  (Byrd v. Municipal Court (1981) 125 

Cal.App.3d 1054, 1058, italics omitted.)  In 1969 the Legislature enacted a 

statutory presumption that a driver was under the influence if the driverôs blood 

contained 0.10 percent or more, by weight, of alcohol.  (Stats. 1969, ch. 231, § 1, 

p. 565; Burg v. Municipal Court, at p. 263.)  However, ñ[e]ven these laws, which 

considerably assisted the prosecution of ódriving under the influenceô cases, 

proved inadequate in many respects.  Under them, the ultimate question was 

defined in terms of the defendantôs subjective behavior and condition:  óWas the 

defendant under the influence at the time he drove?ô  Celerity and certainty of 

punishment were frustrated by the ambiguity of the legal criteria; no matter what 

his blood-alcohol level, a defendant could escape conviction merely by raising a 

doubt as to his intoxication.  [Citations.]ò  (Burg v. Municipal Court, at p. 263.)  

These difficulties led the Legislature to create a new crime.  Section 23152(b), 

added in 1981, made it unlawful for a person to drive with a blood-alcohol level of 

0.10 percent or more, by weight, and specified that, ñpercent, by weight, of 

alcohol shall be based upon grams of alcohol per 100 milliliters of blood.ò  (Stats. 

1981, ch. 940, § 33, p. 3578.)  To secure a conviction for this new ñper se DUIò 

offense, the prosecution no longer had to prove the accused driver was actually 

impaired at the time of the offense, but only that he drove with a blood-alcohol 

level at or exceeding 0.10 percent.  (Burg v. Municipal Court, at p. 265.)  In 1989, 

the Legislature further strengthened our stateôs DUI laws by lowering the 

punishable blood-alcohol threshold from 0.10 percent to 0.08 percent.  (Stats. 

1989, ch. 1114, § 27, p. 4080; see People v. Ireland (1995) 33 Cal.App.4th 680, 

689.) 

 Thus, after 1981 there were two parallel statutes making it a crime to drive 

while intoxicated.  The generic DUI provision (§ 23152(a)) retained the historical 

approach, requiring proof that the defendant was actually impaired by his 

drinking.  The per se DUI statute (§ 23152(b)) simply required proof that the 
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defendant had been driving with a blood-alcohol level over the legal limit.  If the 

limit was exceeded, the statute was violated, and no additional proof of the 

defendantôs impairment was required. 

 Throughout this time, both the per se DUI offense and the presumption of 

intoxication applicable to the generic DUI offense were defined based on 

measurements of blood alcohol.  As a result, whenever a defendant elected to have 

a breath test instead of a blood draw, it was necessary to convert the breath results 

into an equivalent blood-alcohol percentage.  (Bransford, supra, 8 Cal.4th at 

pp. 888-889; People v. Ireland, supra, 33 Cal.App.4th at p. 689.)  A Department 

of Health Services regulation required that this conversion be made using a 

partition ratio of 2,100 to 1.  (Cal. Code Regs., tit. 17, § 1220.4, subd. (f).)7 

 The mandated use of a standard partition ratio, in the face of scientific 

knowledge that such ratios vary greatly, provided fertile ground for defense 

arguments challenging the reliability of breath test results.  Initially, courts 

permitted defendants to show only that their personal partition ratio differed from 

the norm.  (Bransford, supra, 8 Cal.4th at p. 889.)  Applying the judicially created 

ñrule of convenience,ò these courts placed the burden on the defendant to produce 

evidence of a nonstandard personal ratio because this fact was considered to be 

peculiarly within the defendantôs knowledge.  (People v. Pritchard, supra, 162 

Cal.App.3d at p. Supp. 16; People v. Gineris (1984) 162 Cal.App.3d Supp. 18, 23; 

People v. Herst (1987) 197 Cal.App.3d Supp. 1, 3-4.) 

 Later courts questioned this application of the rule of convenience when 

confronted with evidence showing that an individualôs partition ratio can vary 

from time to time due to the influence of numerous external factors.  (See, e.g., 

People v. McDonald, supra, 206 Cal.App.3d at p. 883.)  This evidence directly 

                                              
7  ñA breath alcohol concentration shall be converted to an equivalent blood 

alcohol concentration by a calculation based on the relationship: the amount of 

alcohol in 2,100 milliliters of alveolar breath is equivalent to the amount of 

alcohol in 1 milliliter of blood.ò  (Cal. Code Regs., tit. 17, § 1220.4, subd. (f).) 
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contradicted something the Pritchard line of cases had apparently assumed: ñthat 

oneôs partition ratio is constant and can be measured by the defendant.ò  (Ibid.; see 

also People v. Lepine, supra, 215 Cal.App.3d at pp. 97-99.)  Because partition 

ratios may vary depending on many factors, reliable measurements may be 

difficult and costly to acquire.  Thus, some courts reasoned that defendants did not 

have substantially better access to evidence of their personal partition ratios and 

could not be expected to carry the burden of production on the issue.  (People v. 

McDonald, at p. 883; People v. Lepine, at pp. 99-101; People v. Thompson (1989) 

215 Cal.App.3d Supp. 7, 13.)  Further, having freed defendants from the rule of 

convenience, these courts saw no reason to exclude general partition ratio 

evidence describing the variability of partition ratios among the general 

population.  (People v. Lepine, at p. 100; People v. Thompson, at pp. Supp. 13-14; 

People v. Cortes (1989) 214 Cal.App.3d Supp. 12, 18.)  After citing a string of 

out-of-state decisions permitting such evidence, one court reasoned:  ñ[I]t seems 

clear from the evidence submitted in this case and from a host of opinions in this 

and other states, that the partition ratio may vary from time to time and from 

individual to individual.  This being the case it is appropriate a jury be allowed to 

consider that fact.  We trust in the general rules of evidence, the preparation of 

counsel and the good judgment of trial judges to insure that this question of 

partition ratio variability is presented to jurors in a proper, complete and 

understandable form.ò  (People v. Lepine, at p. 100, fn. omitted.) 

 The Legislature responded swiftly to these developments.  In April 1989, 

legislators amended a pending Senate Bill on a related topic to specify for 

purposes of the per se DUI offense and the presumption of intoxication that the 

percentage of alcohol in a personôs blood is to be based upon grams of alcohol per 

100 milliliters of blood ñor grams of alcohol per 210 liters of breath.ò  (Sen. 

Amend. to Sen. Bill No. 1119 (1989-1990 Reg. Sess.) Apr. 27, 1989, p. 23; Stats. 

1989, ch. 1114, §§ 24-25, pp. 4078-4079 [amending § 23152(b)]; Sen. Amend. to 

Sen. Bill No. 1119 (1989-1990 Reg. Sess.) Apr. 27, 1989, p. 26; Stats. 1989, 
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ch. 1114, §§ 34-35, pp. 4085-4086 [amending former § 23155, subd. (b)].)  In so 

doing, the Legislature codified 2,100 to 1 as the partition ratio to be used in 

converting breath test results into blood-alcohol levels. 

 As we observed in Bransford, supra, 8 Cal.4th at page 890, scant 

explanation for these amendments appears in the legislative history of Senate Bill 

No. 1119, but more illumination can be found in the history of Assembly Bill 

No. 4318 (1989-1990 Reg. Sess.), enacted as Statutes 1990, chapter 708, section 1, 

page 3289.  The purpose of Assembly Bill No. 4318 was to accelerate the effective 

date of the partition ratio amendments to section 23152(b) that had been enacted 

by passage of Senate Bill No. 1119.  (Assem. Com. on Public Safety, com. on 

Assem. Bill No. 4318 (1989-1990 Reg. Sess.) as introduced May 15, 1990; see 

People v. Ireland, supra, 33 Cal.App.4th at p. 691.)  Committee reports 

concerning this bill evince the Legislatureôs desire to prohibit challenges to breath 

test results based on the partition ratio.  For example, the Assembly Committee on 

Public Safety observed that ñ[a]ttacks on the partition ratio may result in 

expensive and time consuming evidentiary hearings and undermine successful 

enforcement of driving under the influence laws.ò  (Assem. Com. on Public 

Safety, com. on Assem. Bill No. 4318 (1989-1990 Reg. Sess.) as introduced May 

15, 1990, p. 2.)  The express purpose of Assembly Bill No. 4318 was to 

ñ[e]liminate the need for conversion of a breath quantity to a blood concentration 

of alcohol by statutorily defining driving under the influence in terms of the 

concentration of alcohol found in the breath when breath analysis is used.ò  (Ibid.; 

see also Sen. Rules Com., Off. of Sen. Floor Analyses, Rep. on Assem. Bill 

No. 4318 (1989-1990 Reg. Sess.) Aug. 9, 1990, p. 1.) 

 The Legislature accomplished this purpose by defining the offense of per se 

DUI in terms of a prohibited level of blood alcohol or breath alcohol.  As we 

explained in Bransford, supra, 8 Cal.4th at page 890, the amendment of 

section 23152(b) providing for an alternative measurement based upon breath 

changed the definition of the offense.  In the per se DUI statute, the Legislature 
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has set a legal limit on permissible blood alcohol and has defined how that limit is 

to be measured in a breath sample.  If the limit, measured as the statute sets out, is 

exceeded, the statute has been violated.  Because section 23152(b) now defines the 

offense of per se DUI as the presence of a prohibited level of alcohol in either 100 

milliliters of blood or 210 liters of breath, a conversion from breath to blood-

alcohol concentration is no longer required to establish guilt.  Accordingly, 

evidence attacking the standard partition ratio is no longer relevant in a per se DUI 

prosecution because the Legislature has codified the 2,100-to-1 ratio as part of the 

offense.  (Bransford, at pp. 890-892.) 

 Assembly Bill No. 4318 did not amend former section 23155, however.8  

The bill amended only the per se DUI offense (§ 23152(b)) and a similar offense 

of per se DUI causing bodily injury (§ 23153, subd. (b)).  (Stats. 1990, ch. 708, 

§§ 1-4, pp. 2870-2872.)  Thus, committee statements reflecting the Legislatureôs 

desire to end the conversion of breath results to blood alcohol were all made in 

regard to changing the definition of the per se DUI offense.  No legislative history 

clarifies exactly what the Legislature intended when it amended the presumption 

of intoxication applicable to generic DUI cases 

III.  Admissibility of Partition Ratio Evidence in Generic DUI Cases 

 Despite our holding in Bransford that partition ratio evidence is 

inadmissible in per se DUI cases, defendant argues partition ratio variability 

evidence should be admissible in generic DUI cases to rebut the presumption that 

a person who produces a certain breath result is actually ñunder the influenceò of 

alcohol.  (§§ 23152(a); 23610(a)(3).)  This issue was not presented in Bransford, 

and we specifically declined to consider it.  (Bransford, supra, 8 Cal.4th at p. 893, 

fn. 10.)  Defendantôs claim does involve the same statutory language we 

interpreted in Bransford:  ñPercent, by weight, of alcohol in the personôs blood 

                                              
8  As a result, partition ratio amendments to the statutory presumption of 

intoxication did not go into effect until January 1, 1992, the operative date set 

forth in Senate Bill No. 1119. 




