SENATE BILL No. 2

SENATE BILL No. 2

¢ 'ON 717119 31VN3S

January 15, 2019, Introduced by Senator LUCIDO and referred to the Committee on Judiciary and Public

Safety.

A bill to amend 1978 PA 368, entitled
"Public health code,"
by amending section 7523 (MCL 333.7523), as amended by 2016 PA 418,
and by adding section 7521la.

THE PEOPLE OF THE STATE OF MICHIGAN ENACT:

SEC. 7521A. (1) EXCEPT AS OTHERWISE PROVIDED IN THIS SECTION,
PROPERTY MAY BE SEIZED AS PROVIDED IN SECTION 7522 FOR A VIOLATION
OF THIS ARTICLE, BUT IS NOT SUBJECT TO FORFEITURE UNDER SECTION
7521 OR DISPOSITION UNDER SECTION 7524 UNLESS 1 OF THE FOLLOWING
APPLIES:

(A) A CRIMINAL PROCEEDING INVOLVING OR RELATING TO THE
PROPERTY HAS BEEN COMPLETED AND THE DEFENDANT IS CONVICTED OF A

VIOLATION OF THIS ARTICLE.
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(B) A CRIMINAL PROCEEDING INVOLVING OR RELATING TO THE
PROPERTY HAS BEEN COMPLETED AND THE DEFENDANT ENTERS INTO A PLEA
AGREEMENT THAT IS APPROVED BY THE PRESIDING CRIMINAL COURT.

(C) NO PERSON CLAIMS ANY INTEREST IN THE PROPERTY AS PROVIDED
UNDER SECTION 7523.

(D) THE OWNER OF THE PROPERTY EXECUTES A SIGNED FORM STATING
THAT HE OR SHE IS RELINQUISHING OWNERSHIP OF THE PROPERTY AND
PROVIDES THAT FORM TO THE LAW ENFORCEMENT AGENCY THAT SEIZED THE
PROPERTY.

(2) IF A PERSON EXECUTES A FORM UNDER SUBSECTION (1) (D), THE
PROSECUTING ATTORNEY FOR THE COUNTY IN WHICH THE PROPERTY WAS
SEIZED OR, IF THE ATTORNEY GENERAL IS ACTIVELY HANDLING A CASE
INVOLVING OR RELATED TO THE PROPERTY, THE ATTORNEY GENERAL, MUST
REVIEW THE SEIZURE OF THE PROPERTY AND APPROVE THE FORFEITURE OF
THE PROPERTY BEFORE THE PROPERTY MAY BE FORFEITED.

(3) THE STATE COURT ADMINISTRATOR'S OFFICE SHALL DEVELOP AND
MAKE AVAILABLE TO LAW ENFORCEMENT AGENCIES, THE COURTS, AND THE
PUBLIC THE FORM DESCRIBED IN SUBSECTION (1) (D).

(4) A FORM EXECUTED UNDER SUBSECTION (1) (D) IS CONFIDENTIAL
AND IS NOT SUBJECT TO DISCLOSURE UNDER THE FREEDOM OF INFORMATION

ACT, 1976 PA 442, MCL 15.231 TO 15.246.

(5) SUBSECTION (1) DOES NOT PROHIBIT THE IMMEDIATE DESTRUCTION

OF PROPERTY THAT MAY NOT BE LAWFULLY POSSESSED BY ANY PERSON OR

THAT IS DANGEROUS TO THE HEALTH OR SAFETY OF THE PUBLIC REGARDLESS

OF WHETHER THE PERSON IS CONVICTED OF A VIOLATION OF THIS ARTICLE.
(6) THIS SECTION APPLIES TO FORFEITURE PROCEEDINGS THAT ARE

PENDING ON, OR INITIATED ON OR AFTER, JANUARY 1, 2020.
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(7) THIS SECTION DOES NOT APPLY TO FORFEITURE PROCEEDINGS IN
WHICH THE AGGREGATE NET EQUITY VALUE OF THE PROPERTY SEIZED EXCEEDS
$50,000.00, EXCLUDING THE VALUE OF CONTRABAND.

Sec. 7523. (1) If property is seized under section 7522,
forfeiture proceedings skaldl—MUST be instituted promptly. If the
property is seized without process under section 7522, and the
total value of the property seized does not exceed $50,000.00, the
following procedure shalti—MUST be used:

(a) The local unit of government that seized the property or,
if the property was seized by this state, the state shall notify
the owner of the property that the property has been seized, and
that the local unit of government or, if applicable, the state
intends to forfeit and dispose of the property by delivering a
written notice to the owner of the property or by sending the
notice to the owner by certified mail. If the name and address of
the owner are not reasonably ascertainable, or delivery of the
notice cannot be reasonably accomplished, the notice shalli-MUST be
published in a newspaper of general circulation in the county in
which the property was seized, for 10 successive publishing days.

(b) Unless all criminal proceedings involving or relating to
the property have been completed, the seizing agency shall
immediately notify the prosecuting attorney for the county in which
the property was seized or, if the attorney general is actively
handling a case involving or relating to the property, the attorney
general of the seizure of the property and the intention to forfeit
and dispose of the property.

(c) Any person claiming an interest in property that is the
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subject of a notice under subdivision (a) may, within 20 days after
receipt of the notice or of the date of the first publication of
the notice, file a written claim signed by the claimant with the
local unit of government or the state expressing his or her
interest in the property AND ANY OBJECTION TO FORFEITURE. AN
OBJECTION UNDER THIS SUBSECTION MUST BE WRITTEN, VERIFIED, AND
SIGNED BY THE CLAIMANT, AND INCLUDE A DETAILED DESCRIPTION OF THE
PROPERTY AND THE PROPERTY INTEREST ASSERTED. THE VERIFICATION MUST
BE NOTARIZED AND INCLUDE A CERTIFICATION STATING THAT THE
UNDERSIGNED HAS EXAMINED THE CLAIM AND BELIEVES IT TO BE, TO THE
BEST OF HIS OR HER KNOWLEDGE, TRUE AND COMPLETE. A WRITTEN CLAIM
UNDER THIS SUBSECTION MUST BE MADE ON THE FORM DEVELOPED BY THE
STATE COURT ADMINISTRATOR'S OFFICE AS REQUIRED UNDER SUBSECTION
(2). Upon the filing of the claim, the local unit of government or,
if applicable, this state shall transmit the claim with a list and
description of the property seized to the attorney general, the
prosecuting attorney for the county, or the city or township
attorney for the local unit of government in which the seizure was
made. The attorney general, the prosecuting attorney, or the city
or township attorney shall promptly institute forfeiture
proceedings after the expiration of the 20-day period. However,
unless all criminal proceedings involving or relating to the
property have been completed, a city or township attorney shall not
institute forfeiture proceedings without the consent of the
prosecuting attorney or, if the attorney general is actively
handling a case involving or relating to the property, the attorney

general.

00698'19 ELF



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

5

(d) If no claim is filed within the 20-day period as described
in subdivision (c), the local unit of government or this state
shall declare the property forfeited and shall dispose of the
property as provided under section 7524. However, unless all
criminal proceedings involving or relating to the property have
been completed, the local unit of government or the state shall not
dispose of the property under this subdivision without the written
consent of the prosecuting attorney or, if the attorney general is
actively handling a case involving or relating to the property, the
attorney general.

(2) THE STATE COURT ADMINISTRATOR'S OFFICE SHALL DEVELOP AND
MAKE AVAILABLE TO LAW ENFORCEMENT AGENCIES, COURTS, AND THE PUBLIC
A FORM FOR ASSERTING AN OWNERSHIP INTEREST IN SEIZED PROPERTY UNDER
SUBSECTION (1) (C). THE FORM MUST REQUIRE A CLAIMANT TO PROVIDE A
DETAILED DESCRIPTION OF THE PROPERTY, HIS OR HER OWNERSHIP INTEREST
IN THE PROPERTY, AND A SIGNED ATTESTATION THAT THE CLAIMANT HAS A
BONA FIDE OWNERSHIP INTEREST IN THE PROPERTY.

(3) £2)—Property taken or detained under this article is not
subject to an action to recover personal property, but is deemed to
be in the custody of the seizing agency subject only to this
section or an order and judgment of the court having jurisdiction
over the forfeiture proceedings. When property is seized under this
article, the seizing agency may do any of the following:

(a) Place the property under seal.

(b) Remove the property to a place designated by the court.

(c) Require the administrator to take custody of the property

and remove it to an appropriate location for disposition in
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(d) Deposit money seized under this article into an interest-
bearing account in a financial institution. As used in this
subdivision, "financial institution" means a state or nationally
chartered bank or a state or federally chartered savings and loan
association, savings bank, or credit union whose deposits are
insured by an agency of the United States government and that
maintains a principal office or branch office located in this state
under the laws of this state or the United States.

(4) £20—Title to real property forfeited under this article
shaltl MUST be determined by a court of competent jurisdiction. A
forfeiture of real property encumbered by a bona fide security
interest is subject to the interest of the secured party who
neither had knowledge of nor consented to the act or omission.

(5) +4)—An attorney for a person who is charged with a crime
involving or related to the money seized under this article shkaltt
MUST be afforded a period of 60 days within which to examine that
money. This 60-day period begins to run after notice is given under
subsection (1) (a) but before the money is deposited into a
financial institution under subsection 42+4&H—-—(3) (D). If the
attorney general, prosecuting attorney, or city or township
attorney fails to sustain his or her burden of proof in forfeiture
proceedings under this article, the court shall order the return of
the money, including any interest earned on money deposited into a
financial institution under subsection 2343 (3) (D).

Enacting section 1. This amendatory act takes effect 90 days

after the date it is enacted into law.
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ASSET FORFEITURE AMENDMENTS

2019 GENERAL SESSION
STATE OF UTAH

Chief Sponsor: Todd Weiler

House Sponsor:

LONG TITLE
General Description:

This bill modifies provisions related to asset forfeiture.
Highlighted Provisions:

This bill:

» adds a definition;

» addresses grounds for seizing property;

» addresses custody and control of property, including removing a retention

requirement for interviews of a minor;

» requires a court to make certain findings before the court can order property be

returned to a person claiming property;
» addresses jurisdiction in state court;
» addresses voiding a forfeiture;
» addresses civil forfeiture;
» provides for release of property held for forfeiture on certain grounds;
» changes interest requirements;

» modifies transfer and sharing procedures;

» modifies grant provisions under the State Asset Forfeiture Grant Program

» addresses forfeiture reporting requirements; and
» makes technical and conforming amendments.

Money Appropriated in this Bill:
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None

Other Special Clauses:
None

Utah Code Sections Affected:

AMENDS:
24-1-102, as last amended by Laws of Utah 2017, Chapters 285 and 362
24-2-102, as enacted by Laws of Utah 2013, Chapter 394
24-2-103, as last amended by Laws of Utah 2017, Chapter 362
24-3-104, as enacted by Laws of Utah 2013, Chapter 394
24-4-103, as enacted by Laws of Utah 2013, Chapter 394
24-4-104, as last amended by Laws of Utah 2017, Chapter 362
24-4-108, as enacted by Laws of Utah 2013, Chapter 394
24-4-109, as enacted by Laws of Utah 2013, Chapter 394
24-4-114, as last amended by Laws of Utah 2015, Chapter 134
24-4-117, as last amended by Laws of Utah 2015, Chapter 134
24-4-118, as last amended by Laws of Utah 2017, Chapter 303

Be it enacted by the Legislature of the state of Utah:

Section 1. Section 24-1-102 is amended to read:

24-1-102. Definitions.

As used in this title:

(1) "Account" means the Criminal Forfeiture Restricted Account created in Section
24-4-116.

(2) (a) "Acquitted" means a finding by a jury or a judge at trial that a claimant is not
guilty.

(b) "Acquitted" does not include:

(1) averdict of guilty on a lesser or reduced charge;

(i1) a plea of guilty to a lesser or reduced charge; or

(i11) dismissal of a charge as a result of a negotiated plea agreement.

(3) "Agency" means any agency of municipal, county, or state government, including

law enforcement agencies, law enforcement personnel, and multijurisdictional task forces.
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(4) "Claimant" means any:

(a) owner of property as defined in this section;

(b) interest holder as defined in this section; or

(c) person or entity who asserts a claim to any property seized for forfeiture under this
title.

(5) "Commission" means the Utah Commission on Criminal and Juvenile Justice.

(6) "Complaint" means a civil in rem complaint seeking the forfeiture of any real or
personal property under this title.

(7) (a) "Computer" means an electronic, magnetic, optical, electrochemical, or other
high-speed data processing device that performs logical, arithmetic, and storage functions, and
includes any device that is used for the storage of digital or electronic files, flash memory,
software, or other electronic information.

(b) "Computer" does not mean a computer server of an Internet or an electronic service
provider, or the service provider's employee, if used for the purpose of compliance with
obligations pursuant to 18 U.S.C. Sec. 2258A.

(8) "Constructive seizure" means a seizure of property where the property is left in the
control of the owner and the seizing agency posts the property with a notice of intent to seek
forfeiture.

(9) (a) "Contraband" means any property, item, or substance that is unlawful to
produce or to possess under state or federal law.

(b) All controlled substances that are possessed, transferred, distributed, or offered for
distribution in violation of Title 58, Chapter 37, Utah Controlled Substances Act, are
contraband.

(c) A computer is contraband if it:

(1) contains or houses child pornography, or is used to create, download, transfer,
upload to a storage account, or store any electronic or digital files containing child
pornography; or

(i1) contains the personal identifying information of another person, as defined in
Subsection 76-6-1102(1), whether that person is alive or deceased, and the personal identifying
information has been used to create false or fraudulent identification documents or financial

transaction cards in violation of Title 76, Chapter 6, Part 5, Fraud.
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(10) "Innocent owner" means a claimant who:

(a) held an ownership interest in property at the time the conduct subjecting the
property to forfeiture occurred, and:

(1) did not have actual knowledge of the conduct subjecting the property to forfeiture;
or

(i1) upon learning of the conduct subjecting the property to forfeiture, took reasonable
steps to prohibit the illegal use of the property; or

(b) acquired an ownership interest in the property and had no knowledge that the illegal
conduct subjecting the property to forfeiture had occurred or that the property had been seized
for forfeiture, and:

(1) acquired the property in a bona fide transaction for value;

(i1) was a person, including a minor child, who acquired an interest in the property
through probate or inheritance; or

(i11)) was a spouse who acquired an interest in property through dissolution of marriage
or by operation of law.

(11) (a) "Interest holder" means a secured party as defined in Section 70A-9a-102, a
party with a right-of-offset, a mortgagee, lien creditor, or the beneficiary of a security interest
or encumbrance pertaining to an interest in property, whose interest would be perfected against
a good faith purchaser for value.

(b) "Interest holder" does not mean a person who holds property for the benefit of or as
an agent or nominee for another person, or who is not in substantial compliance with any
statute requiring an interest in property to be recorded or reflected in public records in order to
perfect the interest against a good faith purchaser for value.

(12) "Known address" means any address provided by a claimant to the agency at the
time the property was seized, or the claimant's most recent address on record with a
governmental entity if no address was provided at the time of the seizure.

(13) "Legal costs" means the costs and expenses incurred by a party in a forfeiture
action.

(14) "Legislative body" means:

(a) (1) the Legislature, county commission, county council, city commission, city

council, or town council that has fiscal oversight and budgetary approval authority over an
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agency; or

(i1) the agency's governing political subdivision; or

(b) the lead governmental entity of a multijurisdictional task force, as designated in a
memorandum of understanding executed by the agencies participating in the task force.

(15) "Multijurisdictional task force" means a law enforcement task force or other
agency comprised of persons who are employed by or acting under the authority of different
governmental entities, including federal, state, county or municipal governments, or any
combination of these agencies.

(16) "Owner" means any person or entity, other than an interest holder, that possesses a
bona fide legal or equitable interest in real or personal property.

(17) (a) "Proceeds" means:

(1) property of any kind that is obtained directly or indirectly as a result of the
commission of an offense that gives rise to forfeiture; or

(i1) any property acquired directly or indirectly from, produced through, realized
through, or caused by an act or omission regarding property under Subsection (17)(a)(i).

(b) "Proceeds" includes any property of any kind without reduction for expenses
incurred in the acquisition, maintenance, or production of that property, or any other purpose
regarding property under Subsection (17)(a)(i).

(c) "Proceeds" is not limited to the net gain or profit realized from the offense that
gives rise to forfeiture.

(18) "Program" means the State Asset Forfeiture Grant Program established in Section
24-4-117.

(19) "Property" means all property, whether real or personal, tangible or intangible, but
does not include contraband.

(20) "Property held for forfeiture" means property that is or has been in the control of

an agency or prosecuting attorney authorized to bring a forfeiture proceeding under this title

under circumstances that suggest that the agency or prosecuting attorney planned to pursue a

civil or criminal forfeiture claim, or transfer control of the property to another government for a

forfeiture claim, whether or not a notice of intent to seek forfeiture is served.

[€26)] (21) "Prosecuting attorney" means:

(a) the attorney general and any assistant attorney general;
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(b) any district attorney or deputy district attorney;

(c) any county attorney or assistant county attorney; and

(d) any other attorney authorized to commence an action on behalf of the state under
this title.

[€2H] (22) "Public interest use" means a:

(a) use by a government agency as determined by the legislative body of the agency's
jurisdiction; or

(b) donation of the property to a nonprofit charity registered with the state.

[€22)] (23) "Real property" means land and includes any building, fixture,
improvement, appurtenance, structure, or other development that is affixed permanently to
land.

Section 2. Section 24-2-102 is amended to read:

24-2-102. Grounds for seizing property.

(1) Property may be seized by a peace officer or any other person authorized by law
upon process issued by a court having jurisdiction over the property in accordance with the
Utah Rules of Criminal Procedure relating to search warrants or administrative warrants.

(2) Property may be seized under this chapter when:

(a4 . S N

[(b)] (a) the property seized is the subject of a prior judgment in favor of the state in a
criminal injunction or forfeiture proceeding under this title; or

[te)] (b) the peace officer or other person authorized by law has probable cause to
believe that the property:

(1) is directly or indirectly dangerous to health or safety;

(i1) 1s evidence of a crime;

(i11) has been used or was intended to be used to commit a crime; or

(iv) is proceeds of a crime.

Section 3. Section 24-2-103 is amended to read:

24-2-103. Property seized by a peace officer -- Custody and control of property.

(1) (a) When property is seized by a peace officer, the peace officer or the peace
officer's employing agency shall provide a receipt to the person from whom the property was

seized.
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(b) The receipt shall describe the:

(1) property seized;

(i1) date of seizure; and

(i11)) name and contact information of the peace officer's employing agency.

(c) In addition to the receipt, the person from whom the property [was] is seized shall
be provided with information regarding the forfeiture process, including:

(1) important time periods in the forfeiture process;

(i1) what happens to the property upon conviction or acquittal; and

(ii1)) how to make a claim for the return of the property.

(d) A copy of the receipt shall be maintained by the agency.

(e) If custody of the property is transferred to another agency, a copy of the receipt
under Subsection (1)(a) shall be provided with the property.

(2) The agency responsible for maintaining the property shall:

(a) hold all seized property in safe physical custody until [tt] the seized property can be

disposed of as provided in this title; and

(b) maintain a record of the property that includes:

(1) a detailed inventory of all property seized;

(i1) the name of the person from whom [tt-was] the property is seized; and

(ii1) the agency's case number.

(3) Property seized under this title is not recoverable by replevin, but is considered in
the agency's physical custody subject only to the orders of the court or the official having
jurisdiction.

(4) [Atteontrotted] Controlled substances or other contraband that is seized by a peace
officer may be processed for evidentiary or investigative purposes, including sampling or other
preservation procedure [prior-to] before disposal or destruction.

(5) (a) An agency shall deposit property in the form of cash or other readily negotiable
instruments into a separate, restricted, interest-bearing account maintained by the agency solely
for the purpose of managing and protecting the property from commingling, loss, or
devaluation.

(b) [Each] An agency shall have written policies for the identification, tracking,

management, and safekeeping of seized property, which shall include a prohibition against the
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transfer, sale, or auction of seized property to any employee of the agency.

[€H] (6) Title 13, Chapter 32a, Pawnshop and Secondhand Merchandise Transaction

Information Act, governs the disposition of property held by a pawn or secondhand business in

the course of [ts] the pawn or secondhand's business.

Section 4. Section 24-3-104 is amended to read:

24-3-104. Petition to return property held as evidence.

(1) (a) A person claiming ownership of property held as evidence may file a petition
with the court for the return of the property.

(b) The petition may be filed in:

(1) the court in which criminal proceedings have commenced regarding the conduct for
which the property is held as evidence; or

(i1) the district court of the jurisdiction where the property was seized, if there [are] is
no pending criminal [proceedings] proceeding.

(c) A copy of the petition shall be served on the prosecuting attorney and the agency
[whteh] that has possession of the property.

(2) The court shall provide an opportunity for an expedited hearing. After the
opportunity for an expedited hearing, the court may order that the property be:

(a) returned to the rightful owner as determined by the court;

(b) applied directly or by proceeds of the sale of the property toward restitution, fines,
or fees owed by the rightful owner in an amount set by the court;

(c) converted to a public interest use;

(d) held for further legal action;

(e) sold at public auction and the proceeds of the sale applied to a public interest use;
or

(f) destroyed.

(3) Before the court can order property be returned to a person claiming ownership of
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property, the [personrshatt-establish| court shall enter findings establishing by clear and

convincing evidence that the person:

(a) is the rightful owner; and

(b) may lawfully possess the property.

(4) If the court orders the property to be returned, the agency that possesses the
property shall return the property to the claimant as expeditiously as possible.

Section 5. Section 24-4-103 is amended to read:

24-4-103. Initiating forfeiture proceedings -- Notice of intent to seek forfeiture.

(1) (a) Property held for forfeiture is immediately subject to the legal custody and sole

in rem jurisdiction of the state court of competent jurisdiction.

(b) The state court of competent jurisdiction is the state district court:

(1) where a forfeiture proceeding is initiated; or

(i1) in the jurisdiction where the property is seized, if no criminal or forfeiture

proceeding is commenced or initiated.

[(D] (2) (a) Within 30 days from the date that property is seized, an agency seeking to
forfeit property shall serve a notice of intent to seek forfeiture upon any [etarmants] claimant
known to the agency.

(b) The notice of intent to seek forfeiture shall describe the:

(1) date of the seizure;

(i1) property seized;

(i11) claimant's rights and obligations under this chapter, including the availability of
hardship relief in appropriate circumstances; and

(iv) statutory basis for the forfeiture, including the judicial proceedings by which
property may be forfeited under this chapter.

(c) The notice of intent to seek forfeiture shall be served by:

(1) certified mail, return receipt requested, to the claimant's known address; or

(i1) personal service.

(d) The court [may-vord-any]| shall void a forfeiture made without notice under
Subsection [(H] (2)(a), unless the agency demonstrates:

(1) good cause for the failure to give notice to the claimant; or

(i1) that the claimant had actual notice of the seizure.
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[t2)] (3) (a) Once the agency has served each claimant with a notice of intent to seek
forfeiture, but no later than 60 days from the date that property is seized, the agency shall
present a written request for forfeiture to the prosecuting attorney.

(b) The written request shall:

(1) describe the property to be forfeited; and

(i1) include a copy of [alt] the reports, supporting documents, and other evidence
necessary for the prosecuting attorney to determine the legal sufficiency for filing a forfeiture
action.

Section 6. Section 24-4-104 is amended to read:

24-4-104. Civil forfeiture procedure.

(1) (a) The law enforcement agency shall promptly return seized property, and the
prosecuting attorney may take no further action to effect the forfeiture of the property, unless
within 75 days after the property is seized the prosecuting attorney:

(1) files a criminal indictment or information under Subsection 24-4-105(2);

(i1) obtains a restraining order under Subsection 24-4-105(3);

(ii1) files a petition under Subsection 24-4-114(1); or

(iv) files a civil forfeiture complaint.

(b) A complaint for civil forfeiture shall describe with reasonable particularity the:

(1) property that is the subject of the forfeiture proceeding;

(i1) date and place of seizure; and

(i11) factual allegations that constitute a basis for forfeiture.

(2) (a) After a complaint is filed, the prosecuting attorney shall serve a copy of the
complaint and summons upon each claimant known to the prosecuting attorney within 30 days.

(b) The prosecuting attorney is not required to serve a copy of the complaint or the
summons upon any claimant who has disclaimed, in writing, an ownership interest in the
seized property.

(c) Service of the complaint and summons shall be by:

(i) personal service;

(i1) certified mail, return receipt requested, to the claimant's known address; or

(ii1) service by publication, if the prosecuting attorney demonstrates to the court that

service cannot reasonably be made by personal service or certified mail.
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(d) Service by publication shall be by publication of two notices, in two successive
weeks, of the forfeiture proceeding:

(1) in a newspaper of general circulation in the county in which the seizure occurred;
and

(i) on Utah's Public Legal Notice Website established in Subsection 45-1-101(2)(b).

(e) Service is effective upon the earlier of:

(i) personal service;

(i1) mailing of a written notice; or

(ii1) publication.

(f) Upon motion of the prosecuting attorney and a showing of good cause, the court
may extend the period to complete service under this section for an additional 60 days.

(3) (a) In any case where the prosecuting attorney files a complaint for forfeiture, a
claimant may file an answer to the complaint.

(b) The answer shall be filed within 30 days after the complaint is served upon the
claimant as provided in Subsection (2)(b).

(¢) When the property subject to forfeiture is valued at less than $10,000, the agency
that has custody of the property shall return the property to the claimant if:

(1) (A) the prosecuting attorney has filed a forfeiture complaint, and the claimant has
filed an answer through an attorney or pro se, in accordance with Subsections (3)(a) and (b);
and

(B) the prosecuting attorney has not filed an information or indictment for criminal
conduct giving rise to the forfeiture within 60 days after the date that service of the forfeiture
complaint on the claimant was completed, or has not timely moved a court of competent
jurisdiction and demonstrated reasonable cause for an extension of time to file such an
information or indictment; or

(i1) the information or indictment for criminal conduct giving rise to the forfeiture was
dismissed and the prosecuting attorney has not refiled the information or indictment within
seven days of the dismissal.

(d) The return of property to the claimant under Subsection (3)(c) does not include any
expenses, costs, or attorney fees.

(e) The time limitations in Subsection (3)(c)(i) may be extended for up to 15 days if a
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claimant timely seeks to recover possession of seized property pursuant to Subsection
24-4-107(8), but shall resume immediately upon the seizing agency's or prosecuting attorney's
timely denial of the claim on the merits.

(4) Except as otherwise provided in this chapter, forfeiture proceedings are governed
by the Utah Rules of Civil Procedure.

(5) The court shall take all reasonable steps to expedite civil forfeiture proceedings and
shall give these proceedings the same priority as is given to criminal cases.

(6) In [altsuttsoractrons] a suit or action brought under this section for the civil
forfeiture of any property, the burden of proof is on the prosecuting attorney to establish by

clear and convincing evidence that [theclatmant-engaged-inconduct-gtving riseto-the]

property is subject to forfeiture.

(7) A claimant may file an answer to a complaint for civil forfeiture without posting
bond with respect to the property subject to forfeiture.

(8) Property is subject to forfeiture under this chapter if the prosecuting attorney
establishes that:

(a) (1) the claimant has engaged in conduct giving rise to forfeiture;

[tB)] (i1) the property [was] is acquired by the claimant during that portion of the
conduct that gives rise to forfeiture, or within a reasonable time after that conduct is
committed; and

[te)] (iii) there is no likely source for the purchase or acquisition of the property other
than the conduct that gives rise to forfeiture[:]; or

(b) (1) there is no known claimant;

(i1) there is cause to believe that the property has been used to commit a crime or is

proceeds of a crime; and

(ii1) the prosecuting attorney has complied with the notice requirements of Subsection

2)(d).
(9) A finding by the court that property is the proceeds of conduct giving rise to

forfeiture does not require proof that the property was the proceeds of any particular exchange
or transaction.
(10) If the prosecutor establishes that the property is subject to forfeiture, but the

claimant is subsequently criminally charged with the conduct giving rise to the forfeiture and is
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369  acquitted of that charge on the merits:
370 (a) the property subject to the forfeiture or the open market value of the property, if the
371  property has been disposed of under Subsection 24-4-108(13), shall be returned to the

372  claimant; and

373 (b) any payments required under this chapter regarding the costs of holding the
374  property shall be paid to the claimant.

375 Section 7. Section 24-4-108 is amended to read:

376 24-4-108. Release of property held for forfeiture on certain grounds.

377 (1) After [the] a seizing agency gives notice [thatthepropertytsto-beheldfor

378  forferture] pursuant to Subsection 24-4-103(2), a person [erenttty] may not alienate, convey,

379  sequester, or attach that property until the court issues a final order of dismissal or an order of
380  forfeiture regarding the property.

381 (2) The seizing agency or the prosecuting attorney may authorize the release of

382  property held for forfeiture to a claimant if retention of actual custody is unnecessary.

383 (3) [Whth] Subject to Subsection 24-4-114(1)(c), with the consent of a court of

384  competent jurisdiction, the prosecuting attorney may discontinue forfeiture proceedings and
385 transfer the action to another state or federal agency that has initiated forfeiture proceedings

386  involving the same property.

387 (4) Property held for forfeiture is [constdered-tobemthecustodyof thedistrretcourt
388  and] subject only to:

389 (a) the orders and decrees of the state court [havingurisdretionroverthepropertyor-the
390 forfertureproceedmgs] identified in Subsection 24-4-103(1); and

391 (b) the acts of the agency that possesses the property or the prosecuting attorney

392 pursuant to this chapter.
393 (5) (a) A claimant may obtain release of property held for forfeiture by posting with the
394  district court a surety bond or cash in an amount equal to the current fair market value of the

395  property as determined by the court or by the parties' stipulation.

396 (b) The district court may refuse to order the release of the property if:

397 (1) the bond tendered is inadequate;

398 (i1) the property is contraband or is retained as evidence; or

399 (i11) the property is particularly altered or designed for use in conduct giving cause for
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forfeiture.

(c) If a surety bond or cash is posted and the court later determines that the property is
subject to forfeiture, the court shall order the forfeiture of the surety bond or cash in lieu of the
property.

(6) A claimant is entitled to the immediate release of property held for forfeiture
pending the final determination of forfeiture if:

(a) the claimant had a possessory interest in the property at the time of seizure;

(b) continued possession by the agency or the state pending the final disposition of the
forfeiture proceedings will cause substantial hardship to the claimant, such as:

(1) preventing the functioning of a legitimate business;

(i1) preventing any individual from working;

(i11) preventing any child from attending elementary or secondary school;

(iv) preventing or hindering any person from receiving necessary medical care;

(v) hindering the care of an elderly or disabled dependent child or adult;

(vi) leaving any individual homeless; or

(vil) any other condition that the court determines causes a substantial hardship;

(c) the hardship from the continued possession of the property by the agency outweighs
the risk that the property will be destroyed, damaged, lost, concealed, or transferred if it is
returned to the claimant during the pendency of the proceeding; and

(d) determination of substantial hardship under this Subsection (6) is based upon the
property's use [prror-to] before the seizure.

(7) After the seizing agency gives notice that the property is to be held for forfeiture, a
claimant may file a motion for hardship release:

(a) in the court in which forfeiture proceedings have commenced; or

(b) in any district court having jurisdiction over the property, if forfeiture proceedings
have not yet commenced.

(8) The motion for hardship release shall also be served upon the prosecuting attorney
or the seizing agency within 10 days after filing the motion.

(9) The court shall render a decision on a motion for hardship filed under this section
not later than 20 days after the date of filing, or 10 days after service upon the prosecuting

attorney or seizing agency, whichever is earlier, unless this period is extended by the agreement
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of both parties or by the court for good cause shown.

(10) (a) If the claimant demonstrates substantial hardship pursuant to this section, the
court shall order the property immediately released to the claimant pending completion of
proceedings by the government to obtain forfeiture of the property.

(b) The court may place conditions on release of the property as it finds necessary and
appropriate to preserve the availability of the property or its equivalent for forfeiture.

(11) The hardship release under this section does not apply to:

(a) contraband,

(b) currency or other monetary instrument or electronic funds; or

(c) property that is likely to be used to commit additional illegal acts if returned to the
claimant.

(12) (a) The court may order property that is held for forfeiture to be sold, as allowed
by Subsection (13), leased, rented, or operated to satisfy a specified interest of any claimant, or
to preserve the interests of any party on motion of that party.

(b) The court may enter orders under Subsection (12)(a) after written notice to persons
known to have an interest in the property, and after an opportunity for a hearing.

(13) (a) A sale may be ordered under Subsection (12) when the property is liable to
perish, waste, or be significantly reduced in value, or when the expenses of maintaining the
property are disproportionate to its value.

(b) A third party designated by the court shall dispose of the property by commercially
reasonable public sale and distribute the proceeds in the following order of priority:

(1) first, for the payment of reasonable expenses incurred in connection with the sale;

(i1) second, for the satisfaction of any interests, including those of interest holders, in
the order of their priority as determined by Title 70A, Uniform Commercial Code; and

(ii1) third, any balance of the proceeds shall be preserved in the actual or constructive
custody of the court, in an interest-bearing account, subject to further proceedings under this
chapter.

Section 8. Section 24-4-109 is amended to read:

24-4-109. Postseizure interest.

In [any] a proceeding to forfeit currency or other negotiable instruments under this

chapter, the court shall award a prevailing party [postjudgment] postseizure interest on the
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currency or negotiable instruments at the interest rate established under Section 15-1-4.
Section 9. Section 24-4-114 is amended to read:
24-4-114. Transfer and sharing procedures.

(1) (a) [Seizingagenctesorprosecutingattorneys| A seizing agency or prosecuting

attorney who is authorized to bring forfeiture proceedings under this chapter may not directly

or indirectly transfer property held for forfeiture and not already named in a criminal
indictment to any federal agency or any governmental entity not created under and subject to
state law unless the court enters an order, upon petition of the prosecuting attorney, authorizing
the property to be transferred.

(b) An agency that is found to have intentionally violated the transfer provisions of this

chapter is ineligible to participate in the program during the following fiscal year.

[tby—TFhe] (c) A court may not enter an order authorizing a transfer under Subsection
(1)(a) unless:

(1) the conduct giving rise to the investigation or seizure is interstate in nature and
sufficiently complex to justify the transfer;

(i1) the property may only be forfeited under federal law; or

(i11) pursuing forfeiture under state law would unreasonably burden a prosecuting
[attorneys] attorney or state law enforcement [agenetes] agency.

[te)] (d) A petition to transfer property to a federal agency under this section shall
include:

(1) adetailed description of the property seized;

(i1) the location where the property was seized;

(i11) the date the property was seized;

(iv) the case number assigned by the seizing law enforcement agency; and

(v) adeclaration that:

(A) states the basis for relinquishing jurisdiction to a federal agency;

(B) contains the [mames-and-addressesofanyctarmants| name and address of any

claimant then known; and

(C) 1is signed by the prosecutor.
[tB] (e) The court may not authorize the transfer of property to the federal government

if the transfer would circumvent the protections of the Utah Constitution or of this chapter that
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would otherwise be available to the property owner.

[teyt—Prrorto] (f) (1) Before granting [any] an order to transfer pursuant to this
section, the court shall give any claimant the right to be heard with regard to the transfer by the
mailing of a notice to each address contained in the declaration.

(i1) If no claimant objects to the petition to transfer property within 10 days of the
mailing of the notice, the court shall issue its order under this section.

(ii1) If the declaration does not include an address for a claimant, the court shall delay
its order under this section for 20 days to allow time for the claimant to appear and make an
objection.

[tB] (g) (1) If a claimant contests a petition to transfer property to a federal agency, the
court shall promptly set the matter for hearing.

(11) (A) The court shall determine whether the state may relinquish jurisdiction by a
standard of preponderance of the evidence.

(B) In making the determination, the court shall consider evidence regarding hardship,
complexity, judicial and law enforcement resources, and any other matter the court determines
to be relevant.

(2) [AH] The property, money, or other things of value received by an agency pursuant
to federal law, which authorizes the sharing or transfer of all or a portion of forfeited property

or the proceeds of the sale of forfeited property to an agency][:] shall be transferred to the

account.

Section 10. Section 24-4-117 is amended to read:
24-4-117. State Asset Forfeiture Grant Program.
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(1) There is created the State Asset Forfeiture Grant Program.

(2) The program shall fund crime prevention, crime victim reparations, and law
enforcement activities that have the purpose of:

(a) deterring crime by depriving [ertmimats] a criminal of the profits and proceeds of
[thetr] the criminal's illegal activities;

(b) weakening criminal enterprises by removing the instrumentalities of crime;

(c) reducing crimes involving substance abuse by supporting the creation,
administration, or operation of drug court programs throughout the state;

(d) encouraging cooperation between local, state, and multijurisdictional law
enforcement agencies;

(e) allowing the costs and expenses of law enforcement to be defrayed by the forfeited
proceeds of crime;

(f) increasing the equitability and accountability of the use of forfeited property used to
assist law enforcement in reducing and preventing crime; and

(g) providing aid to victims of criminally injurious conduct, as defined in Section
63M-7-502, who may be eligible for assistance under Title 63M, Chapter 7, Part 5, Utah Office
for Victims of Crime.

(3) (a) When property is forfeited under this chapter and transferred to the account,
upon appropriation the commission shall allocate and administer grants to state agencies, local
law enforcement agencies, multijurisdictional law enforcement agencies, or political
subdivisions of the state in compliance with this section and to further the program purposes
under Subsection (2).

(b) The commission may retain up to 3% of the annual appropriation from the account
to pay for administrative costs incurred by the commission, including salary and benefits,
equipment, supplies, or travel costs that are directly related to the administration of the
program.

(4) [Agenctesorpotiticalsubdtvistons] An agency or political subdivision shall apply

for an award from the program by completing and submitting forms specified by the

commission.
(5) In granting [the-awards] an award, the commission shall ensure that the amount of

each award takes into consideration the:
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(a) demonstrated needs of the agency;

(b) demonstrated ability of the agency to appropriately use the award; and

A Jocean 4o riada tla o o ona o lo o mad o OO0, raor ol tla o o oate q e emo
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[td)] (c) agency's cooperation with other state and local agencies and task forces.

(6) The commission may not disqualify an agency from being awarded a grant based

on the agency's participation in state or federal forfeiture.

(6 L . Hticasubdivisions]

(7) (a)_An applying agency or political subdivision shall demonstrate compliance with

[aHt] the reporting and policy requirements applicable under this chapter and under Title 63M,
Chapter 7, Criminal Justice and Substance Abuse, [rorder] to qualify as a potential award
recipient.

(b) A law enforcement agency that fails to provide a report of its forfeiture activities

may not be awarded a grant during the following calendar vear.

[6H] (8) (a) [Reetprent]| A recipient law enforcement [agenetes] agency may only use
award money after approval by the agency's legislative body.

(b) The award money is nonlapsing.

[€8)] (9) A recipient state agency, local law enforcement agency, multijurisdictional
law enforcement agency, or political subdivision shall use awards only for law enforcement
purposes as described in this section or for victim reparations as described in Subsection (2)(g),
and only as these purposes are specified by the agency or political subdivision in its application
for the award.

[€9] (10) Permissible law enforcement purposes for which award money may be used
include:

(a) controlled substance interdiction and enforcement activities;

(b) drug court programs;

(c) activities calculated to enhance future law enforcement investigations;

(d) law enforcement training that includes:

(1) implementation of the Fourth Amendment to the United States Constitution and
Utah Constitution, Article I, Section 7, and that addresses the protection of the individual's

right of due process;
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(i1) protection of the rights of innocent property holders; and

(i11) the Tenth Amendment to the United States Constitution regarding states'
sovereignty and the states' reserved rights;

(e) law enforcement or detention facilities;

(f) law enforcement operations or equipment that are not routine costs or operational
expenses;

(g) drug, gang, or crime prevention education programs that are sponsored in whole or
in part by the law enforcement agency or its legislative body;

(h) matching funds for other state or federal law enforcement grants; and

(1) the payment of legal costs, attorney fees, and postjudgment interest in forfeiture
actions.

[(16)] (11) Law enforcement purposes for which award money may not be granted or
used include:

(a) payment of salaries, retirement benefits, or bonuses to any person;

(b) payment of expenses not related to law enforcement;

(c) uses not specified in the agency's award application;

(d) uses not approved by the agency's legislative body;

(e) payments, transfers, or pass-through funding to [entttres] an entity other than a law
enforcement [agenetes] agency; or

(f) uses, payments, or expenses that are not within the scope of the agency's functions.

Section 11. Section 24-4-118 is amended to read:

24-4-118. Forfeiture reporting requirements.

(1) [OnmandafterFanuary 12046, every] A state, county, municipal, or other law
enforcement agency shall provide [alt] the reasonably available data described in Subsection
(5), along with the transfer of any applicable forfeited property:

(a) when [transferrmgtheforfetted-property resulting-from] the final disposition [of
amy| has been made for a civil or criminal forfeiture matter [to-the-CommtsstomronCrimmat

(b) when the agency has been awarded any equitable share of property forfeited by the
federal government.
(2) The [CommuisstomronCrimmat-andFuventteFustree] commission shall develop a
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standardized report format that each agency shall use in reporting the data required under this
section.

(3) The [CommisstonmronCrimimat-andJuventteFustree] commission shall annually, on
or before April 30, prepare a summary report of the case data submitted by each agency under
Subsection (1) during the prior calendar year.

(4) (a) If an agency does not comply with the reporting requirements under this section,
the [CommisstomronCriminatandFuventte Justiee] commission shall contact the agency and
request that the agency comply with the required reporting provisions.

(b) If an agency fails to comply with the reporting requirements under this section
within 30 days after receiving the request to comply, the [Commtsstonmron-Crimmat-and
FuventleFustice] commission shall report the noncompliance to the Utah attorney general, the
speaker of the House of Representatives, and the president of the Senate.

(5) The data for any civil or criminal forfeiture matter for which final disposition has
been made under Subsection (1) shall include:

(a) the agency that conducted the seizure;

(b) the case number or other identification;

(c) the date or dates on which the seizure was conducted;

(d) the number of individuals having a known property interest in each seizure of
property;

(e) the type of property seized;

() the alleged offense that was the cause for seizure of the property;

(g) whether any criminal charges were filed regarding the alleged offense, and if so, the
final disposition of each charge, including the conviction, acquittal, or dismissal, or whether
action on a charge is pending;

(h) the type of enforcement action that resulted in the seizure, including an
enforcement stop, a search warrant, or an arrest warrant;

(1) whether the forfeiture procedure was civil or criminal,

(j) the value of the property seized, including currency and the estimated market value
of any tangible property;

(k) the final disposition of the matter, including whether final disposition was entered

by stipulation of the parties, including the amount of property returned to any claimant, by
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default, by summary judgment, by jury award, or by guilty plea or verdict in a criminal
forfeiture;

(1) if the property was forfeited by the federal government, the amount of forfeited
money awarded to the agency;

(m) the agency's direct costs, expense of reporting under this section, and expenses for
obtaining and maintaining the seized property, as described in Subsection 24-4-115(3)(a);

(n) the legal costs and attorney fees paid to the prosecuting attorney, as described in
Subsection 24-4-115(3)(b); and

(o) if the property was transferred to a federal agency or any governmental entity not
created under and subject to state law:

(1) the date of the transfer;

(i1) the name of the federal agency or entity to which the property was transferred;

(ii1) a reference to which reason under Subsection 24-4-114(1)(a) justified the transfer;

(iv) the court or agency where the forfeiture case was heard;

(v) the date of the order of transfer of the property; and

(vi) the value of the property transferred to the federal agency, including currency and
the estimated market value of any tangible property.

(6) On and after January 1, 2016, [every] a state, county, municipal, or other law
enforcement agency shall annually on or before April 30 submit a report for the prior calendar
year to the [Commisstonron-Crimmat-andJuventte Justice-whieh| commission that states:

(a) whether the agency received an award from the [StateAssetForfetture-Grant
Program] program under Section 24-4-117 and, if so, the following information for each

award:

(1) the amount of the award;

(i1) the date of the award;

(i11)) how the award was used or is planned to be used; and

(iv) a statement signed by both the agency's executive officer or designee and by the
agency's legal counsel, that:

(A) the agency has complied with [al] the inventory, policy, and reporting
requirements under Section 24-4-117; and

(B) [alt] the awards were used for crime reduction or law enforcement purposes as
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specified in the application and that the awards were used only upon approval by the agency's
legislative body; and

(b) whether the agency received any property, money, or other things of value pursuant
to federal law as described in Subsection 24-4-114(2) and, if so, the following information for
each piece of property, money, or other thing of value:

(1) the case number or other case identification;

(i1) the value of the award and the property, money, or other things of value received by
the agency;

(ii1) the date of the award;

(iv) the identity of any federal agency involved in the forfeiture;

(v) how the awarded property has been used or is planned to be used; and

(vi) a statement signed by both the agency's executive officer or designee and by the
agency's legal counsel, that the agency has only used the award for crime reduction or law
enforcement purposes authorized under Section 24-4-117, and that the award was used only
upon approval by the agency's legislative body.

(7) (a) On or before July 1 of each year, the [Commtsstonron-Crimmal-andJuventle
Fustree] commission shall submit notice of the annual reports in Subsection (3) and Subsection
(6), in electronic format, to:

(1) the Utah attorney general;

(i) the speaker of the House of Representatives, for referral to any House standing or
interim committees with oversight over law enforcement and criminal justice;

(i11) the president of the Senate, for referral to any Senate standing or interim
committees with oversight over law enforcement and criminal justice; and

(iv) each law enforcement agency.

(b) The reports described in Subsection (3) and Subsection (6), as well as the
individual case data described in Subsection (1) for the previous calendar year, shall be
published on the Utah Open Government website at open.utah.gov on or before July 15 of each

year.
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Sixty-sixth
Legislative Assembly HOUSE BILL NO. 1286

of North Dakota
Introduced by
Representatives Becker, Blum, Johnston, Paur, Pyle, Satrom, Simons, Strinden

Senators Hogue, Kannianen, Luick, Unruh

A BILL for an Act to create and enact two new sections to chapter 29-31.1 of the North Dakota
Century Code, relating to reporting seizures and forfeitures, and prohibiting adoptive seizures;
to create and enact sections 29-31.1-04.1, 29-31.1-04.2, 29-31.1-04.3, 29-31.1-04 4,
29-31.1-04.5, 29-31.1-04.6, 29-31.1-04.7, 29-31.1-04.8, and 29-31.1-04.9 of the North Dakota
Century Code, relating to manner of forfeiture, forfeiture proceeding as civil action, disposition
of property, and hearing on contested forfeiture and proportionality; to amend and reenact
sections 12.1-06.1-05 and 12.1-06.1-06, subsection 2 of section 12.1-23.1-03, sections
19-03.1-36, 20.1-10-01, 20.1-10-03, and 20.1-10-07, subsection 1 of section 27-20-03,
subsection 1 of section 28-04-03, sections 29-27-02.1, 29-31.1-01, 29-31.1-03, 29-31.1-04,
29-31.1-05, and 29-31.1-06, subsection 1 of section 29-31.1-07, sections 29-31.1-08,
29-31.1-09, 39-03-18, and 39-08-01.3, subsection 2 of section 39-30-03, section 39-30-04,
subsection 1 of section 39-30-05, sections 40-11-13, 47-21.1-04, 54-12-14, 57-36-14, and
62.1-01-02, and subsection 2 of section 62.1-05-01 of the North Dakota Century Code, relating
to racketeering, forfeiture of controlled substances, forfeiture of confiscated hunting and fishing
equipment, juvenile court jurisdiction, property forfeiture and disposition, highway patrol and
attorney general assets forfeiture fund, and forfeiture of dangerous weapons and firearms; to
repeal sections 19-03.1-36.1, 19-03.1-36.2, 19-03.1-36.3, 19-03.1-36.4, 19-03.1-36.5,
19-03.1-36.6, 19-03.1-36.7, 20.1-10-04, and 29-31.1-10, and chapter 32-14 of the North Dakota
Century Code, relating to forfeiture proceedings, forfeiture disposition, and actions to recover

forfeitures; and to provide an appropriation.

BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA:

SECTION 1. AMENDMENT. Section 12.1-06.1-05 of the North Dakota Century Code is

amended and reenacted as follows:
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12.1-06.1-05. Racketeering - Civil remedies.

1.

A person who sustains injury to person, business, or property by a pattern of
racketeering activity or by a violation of section 12.1-06.1-02 or 12.1-06.1-03 may file
an action in district court for the recovery of treble damages and the costs of the suit,
including reasonable attorney fees. The state may file an action in behalf of those
persons injured or to prevent, restrain, or remedy a pattern of racketeering activity or a
violation of section 12.1-06.1-02 or 12.1-06.1-03.

The district court has jurisdiction to prevent, restrain, and remedy a pattern of

racketeering activity or a violation of section 12.1-06.1-02 or 12.1-06.1-03 after making

provision for the rights of all innocent persons affected by the violation and after
hearing or trial, as appropriate, by issuing appropriate orders.

Prior to a determination of liability, orders may include entering restraining orders,

receivership orders or prohibitions or other actions, including the acceptance of

satisfactory performance bonds, in connection with any property or other interest
subject to damages, forfeiture, or other restraints pursuant to this section.

Following a determination of liability, orders may include:

a. Ordering any person to divest himself of any interests, direct or indirect, in any
enterprise.

b. Imposing reasonable restrictions on the future activities or investments of anya_
person, including prohibiting any person from engaging in the same type of
endeavor as the enterprise engaged in, the activities of which affect the laws of
this state, to the extent the constitutions of the United States and this state
permit.

c. Ordering dissolution or reorganization of any enterprise.

d. Ordering the payment of treble damages and appropriate restitution to those
persons injured by a pattern of racketeering activity or a violation of section
12.1-06.1-02 or 12.1-06.1-03.

e. Ordering the payment of all costs and expenses and reasonable attorneys' fees
concerned with the prosecution and investigation of any offense included in the
definition of racketeering if upon application for the order it is shown to the

satisfaction of the court that the racketeering offense has occurred as a part of a
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pattern of racketeering activity or a violation of section 12.1-06.1-02 or

12.1-06.1-03, civil and criminal, incurred by the state or county as appropriate to

be paid to the general fund of the state or county that brings the action.

Forfeiture, pursaanttein accordance with chapter 32-14te-the-state-schoolHund-

already-ordered-to-bepaid-in-otherdamages29-31.1 of:
(1)

(2)

3)

AnyprepertyProperty or other interest acquired or maintained by a person in
violation of section 12.1-06.1-02 or 12.1-06.1-03.

Any interest in, security of, claims against, or property or contractual right of
any kind affording a source of influence over any enterprise that a person
has established, operated, controlled, conducted, or participated in the
conduct of in violation of section 12.1-06.1-02 or 12.1-06.1-03.

All proceeds traceable to an offense included in the definition of
racketeering and all moneys, negotiable instruments, securities, and other
things of value used or intended to be used to facilitate commission of the
offense if upon application for the order it is shown to the satisfaction of the
court that the racketeering offense has occurred as a part of a pattern of

racketeering activity.

Payment to the state school fund of the state or county as appropriate under

section 29-27-02.1 of an amount equal to the gain a person has acquired or

maintained through an offense included in the definition of racketeering if upon

application for the order it is shown to the satisfaction of the court that the

racketeering offense has occurred as a part of a pattern of racketeering activity.

5. In addition to or in lieu of an action under this section the state may file an action

under chapter 29-31.1 for forfeiture to the state school fund of the state or county as

appropriate under section 29-27-02.1, to the extent not already ordered paid pursuant

to this section, of:

a.

Any interest acquired or maintained by a person in violation of section

12.1-06.1-02 or 12.1-06.1-03.

Any interest in, security of, claims against, or property or contractual right of any

kind affording a source of influence over any enterprise that a person has
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10.

established, operated, controlled, conducted, or participated in the conduct of in
violation of section 12.1-06.1-02 or 12.1-06.1-03.

c. All proceeds traceable to an offense included in the definition of racketeering and
all moneys, negotiable instruments, securities, and other things of value used or
intended to be used to facilitate the commission of the offense if upon application
for the order it is shown to the satisfaction of the court that such racketeering
offense has occurred as a part of a pattern of racketeering activity.

A defendant convicted in any criminal proceeding shal-beis precluded from

subsequently denying the essential allegations of the criminal offense of which kethe_

defendant was convicted in any civil proceeding. For purposes of this subsection, a

conviction may result from a verdict or plea including a no contest plea.

Notwithstanding any law to the contrary, the initiation of civil proceedings related to

violations of any offense included in the definition of racketeering or a violation of

section 12.1-06.1-02 or 12.1-06.1-03 must be commenced within seven years of
actual discovery of the violation.

This state may, in a civil action brought pursuant to this section, file with the clerk of

the district court a certificate stating that the case is of special public importance. A

copy of that certificate shalmust be furnished immediately by the clerk to the presiding

judge of the district court in which the action is pending and, upon receipt of the copy,
the judge shall immediately designate a judge to hear and determine the action. The
judge designated shall promptly assign the action for hearing, participate in the
hearings and determination, and cause the action to be expedited.

TFheWith the exception of an action for forfeiture under subsections 4 or 5, the

standard of proof in actions brought pursuantteunder this section is the
preponderance of the evidence.

A person other than the attorney general or state's attorney who files an action under
this section shall serve notice and one copy of the pleading on the attorney general
within thirty days after the action is filed with the district court. The notice shall identify
the action, the person, and the person's attorney. Service of the notice does not limit

or otherwise affect the right of the state to maintain an action under this section or
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11.

12.

13.

intervene in a pending action nor does it authorize the person to name the state or the
attorney general as a party to the action.

Except in cases filed by a state's attorney, the attorney general may, upon timely
application, intervene in any civil action or proceeding brought pursuant to this section
if the attorney general certifies that in histhe attorney general's opinion the action is of
special public importance. Upon intervention, the attorney general may assert any
available claim and is entitled to the same relief as if the attorney general had
instituted a separate action.

In addition to the state's right to intervene as a party in any action under this section,
the attorney general may appear as amicus curiae in any proceeding in which a claim
under this section has been asserted or in which a court is interpreting any provisions
of this chapter.

A civil action under this section is remedial and does not limit any other civil or criminal
action. Civil remedies provided under this section are supplemental and not mutually

exclusive.

SECTION 2. AMENDMENT. Section 12.1-06.1-06 of the North Dakota Century Code is

amended and reenacted as follows:

12.1-06.1-06. Racketeering lien - Content - Filing - Notice - Effect.

1.

The state, upon filing a civil action under section 12.1-06.1-05 or upon charging an

offense included in the definition of racketeering if the offense is committed as a part

of a pattern of racketeering activity or a violation of section 12.1-06.1-02 or

12.1-06.1-03, may file a racketeering lien. A filing fee or other charge is not required

for filing a racketeering lien.

A racketeering lien shallmust be signed by the attorney general or the state's attorney

representing the state in the action and set forth the following information:

a. The name of the defendant whose property, interests in property, or other
interests are to be subject to the lien.

b. In the discretion of the attorney general or state's attorney filing the lien, any
aliases or fictitious names of the defendant named in the lien.

c. If known to the attorney general or state's attorney filing the lien, the present

residence or principal place of business of the person named in the lien.
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d. Areference to the proceeding pursuant to which the lien is filed, including the
name of the court, the title of the action, and the court's file number for the
proceeding.

e. The name and address of the attorney representing the state in the proceeding
pursuant to which the lien is filed.

f. A statement that the notice is being filed pursuant to this section.

g. The amount whieh the state claims in the action or, with respect to property or
other interests whieh the state has requested forfeiture to the state or county, a
description of the property or interests sought to be paid or forfeited.

h. If known to the attorney general or state's attorney filing the lien, a description of
property whieh-is subject to forfeiture to the state or property in which the
defendant has an interest which is available to satisfy a judgment entered in favor
of the state.

i.  Such other information as the attorney general or state's attorney filing the lien
deems appropriate.

The attorney general or the state's attorney filing the lien may amend a lien filed under

this section at any time by filing an amended racketeering lien in accordance with this

section which identifies the prior lien amended.

The attorney general or the state's attorney filing the lien shall, as soon as practical

after filing a racketeering lien, shall furnish to any person named in the lien a notice of

the filing of the lien. Failure to furnish notice under this subsection does not invalidate
or otherwise affect a racketeering lien filed in accordance with this section.

ASubject to chapter 29-31.1, a racketeering lien is perfected against interests in

personal property by filing the lien with the secretary of state, except that in the case of

titled motor vehicles it-shalt, which must be filed with the director of the department of

transportation. A racketeering lien is perfected against interests in real property by
filing the lien with the county recorder of the county in which the real property is
located. The state may give additional notice of the lien.

FheSubject to chapter 29-31.1, the filing of a racketeering lien in accordance with this

section creates a lien in favor of the state in:

Page No. 6 19.0345.04000



0 N O 0o B~ WODN -

W N N D D DN DN DN DNDNDN 22 A a4 a A A A 4 2
O © 0O N O OO A W N -2 O © 0N O M ODN ~ O O©

Sixty-sixth
Legislative Assembly

a. Any interest of the defendant in real property situated in the county in which the
lien is filed, then maintained or later acquired in the name of the defendant
identified in the lien.

b. Any interest of the defendant in personal property situated in this state, then
maintained or later acquired in the name of the defendant identified in the lien.

c. Any property identified in the lien to the extent of the defendant's interest in the
property.

FheSubject to chapter 29-31.1, the filing of a racketeering lien under this section is

notice to all persons dealing with the person or property identified in the lien of the

state's claim. The lien created in favor of the state in accordance with this section is

superior and prior to the claims or interests of any other person, except a person

possessing:

a. Avalid lien perfected prior to the filing of the racketeering lien.

b. Inthe case of real property, an interest acquired and recorded prior to the filing of
the racketeering lien.

c. Inthe case of personal property, an interest acquired prior to the filing of the
racketeering lien.

Upon entry of judgment in favor of the state, the state may proceed to execute the

judgment as in the case of any other judgment, except that in order to preserve the

state's lien priority as provided in this section the state shall, in addition to notice as

required by law, shall give at least thirty days' notice of execution to any person

possessing at the time notice is given, an interest recorded after the date the state's

lien was perfected.

YpenSubject to chapter 29-31.1, upon the entry of a final judgment in favor of the state

providing for forfeiture of property to the state, the title of the state to the property:

a. Inthe case of real property, or a beneficial interest in real property, relates back
to the date of filing the racketeering lien with the county recorder of the county
where the real property is located, or if no racketeering lien is filed, then to the
date of recording of the final judgment with the county recorder of the county

where the real property is located.
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10.

b.

In the case of personal property or a beneficial interest in personal property,
relates back to the date the personal property was seized by the state, or the
date of filing of a racketeering lien in accordance with this section, whichever is
earlier, but if the property was not seized and no racketeering lien was filed then
to the date the final judgment was filed with the secretary of state, or in the case

of a titled motor vehicle, with the director of the department of transportation.

This section does not limit the right of the state to obtain any order or injunction,

receivership, writ, attachment, garnishment, or other remedy authorized under section

12.1-06.1-05 or available under other applicable law.

SECTION 3. AMENDMENT. Subsection 2 of section 12.1-23.1-03 of the North Dakota

Century Code is amended and reenacted as follows:

2.

Any communications paraphernalia prohibited under section 12.1-23.1-01 may be

seized and;—up

forfeiture in accordance with chapter 29-31.1.

SECTION 4. AMENDMENT. Section 19-03.1-36 of the North Dakota Century Code is

amended and reenacted as follows:

19-03.1-36. Forfeitures.

1.

The following are subject to forfeiture:

a.

All controlled substances whieh-have-been manufactured, distributed, dispensed,
or acquired in violation of this chapter.

All imitation controlled substances as defined by sections 19-03.2-01 and
19-03.2-02.

All raw materials, products, and equipment of any kind whieh-are used, or
intended for use, in manufacturing, compounding, processing, delivering,
importing, or exporting any controlled substance in violation of this chapter.

All property whieh-is used, or intended for use, as a container for property
described in subdivision a, b, or c.

All conveyances, including aircraft, vehicles, or vessels, which-are used, or
intended for use, to transport, or in any manner to facilitate the transportation, for

the purpose of sale or receipt of property described in subdivision a, b, or ¢, but:
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(1) No conveyance used by any person as a common carrier in the transaction
of business as a common carrier is subject to forfeiture under this section
unless it appears that the owner or other person in charge of the
conveyance is a consenting party or privy to a violation of this chapter.

(2) No conveyance is subject to forfeiture under this section by reason of any
act or omission established by the owner thereof to have been committed or
omitted without the owner's knowledge or consent.

(3) A conveyance is not subject to forfeiture for a violation of subsection 8 of
section 19-03.1-23 or subsection 3 of section 19-03.2-03.

(4) Aforfeiture of a conveyance encumbered by a bona fide security interest is
subject to the interest of the secured party if the secured party neither had
knowledge of nor consented to the act or omission.

All books, records, and research products and materials, including formulas,

microfilm, tapes, and data, which are used, or intended for use, in violation of this

chapter.

All drug paraphernalia as defined in chapter 19-03.4.

All money, coin, currency, and everything of value furnished, or intended to be

furnished, in exchange for a controlled substance in violation of this chapter or an

imitation controlled substance in violation of chapter 19-03.2, and all real and
personal property, assets, profits, income, proceeds, or an interest therein,
acquired or derived from the unlawful purchase, attempted purchase, delivery,
attempted delivery, manufacturing, or attempted manufacturing of any controlled

substance or imitation controlled substance.

2. Property subject to forfeiture under-this-chapter-excepteonveyanees;described in

subdivisions a, b, and g of subsection 1 may be seized by the board upon process

issued by any district court having jurisdiction over the property. A-cenveyance-subjeet

the-eonveyaneeAll other property subject to forfeiture under this chapter must be

seized and forfeited in accordance with chapter 29-31.1. Seizure of property described

in subdivisions a, b, and g of subsection 1 without process may be made if:
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a. The seizure is incident to an arrest or a search under a search warrant or an
inspection under an administrative inspection warrant.

b. The property subject to seizure has been the subject of a prior judgment in favor
of the state in a criminal injunction or forfeiture proceedings based upon this
chapter.

c. The board or a law enforcement agency has probable cause to believe that the
property is directly or indirectly dangerous to health or safety.

d. The board or a law enforcement agency has probable cause to believe that the
property was used or is intended to be used in violation of this chapter.

3. Inthe event of seizure pursuant to subsection 2, proceedings under subsection 4 must
be instituted promptly.

4. Property described in subdivisions a, b, and g of subsection 1 which is taken or

detained under this section is not subject to replevin, but is deemed to be in custody of

the board or a law enforcement agency subject only to the orders and decrees of the

district court having jurisdiction over the forfeiture proceedings as set out in subsection

2. When property described in subdivisions a, b, and g of subsection 1 is seized under

this chapter, the board or a law enforcement agency may:

a. Place the property under seal.

b. Remove the property to a place designated by it.

c. Require the attorney general to take custody of the property and remove it to an
appropriate location for disposition in accordance with law.

5.  When property described in subdivisions a, b, and g of subsection 1 is forfeited under

this chapter, the board or a law enforcement agency may:

a. Retain it for official use or transfer the custody or ownership of any forfeited
property to any federal, state, or local agency. The board shall ensure the
equitable transfer of any forfeited property to the appropriate federal, state, or
local law enforcement agency so as to reflect generally the contribution of that
agency participating directly in any of the acts that led to the seizure or forfeiture
of the property. A decision to transfer the property is not subject to review.

b. Sell that which is not required to be destroyed by law and which is not harmful to

the public. The proceeds must be used for payment of all proper expenses of the
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proceedings for forfeiture and sale, including expenses of seizure, maintenance
of custody, advertising, and court costs, with any remaining proceeds to be
deposited, subject to section 54-12-14, in the appropriate state, county, or city
general fund. When two or more law enforcement agencies are involved in
seizing a conveyance, the remaining proceeds may be divided proportionately.
Require the attorney general to take custody of property and remove it for
disposition in accordance with law.

Forward it to the bureau for disposition.

Use the property, including controlled substances, imitation controlled
substances, and plants forfeited under subsections 6 and 7, in enforcement of
this chapter. However, in a case involving the delivery of a forfeited controlled
substance by a law enforcement officer or a person acting as an agent of a law
enforcement officer, no prosecution or conviction for simple possession of a
controlled substance under subsection 6 of section 19-03.1-23 may be based
upon the forfeited controlled substances supplied by the law enforcement officer

or the officer's agent.

6. Controlled substances as defined in this chapter and imitation controlled substances

as defined in chapter 19-03.2 thatwhich are possessed, transferred, sold, or offered for

sale in violation of this chapter and drug paraphernalia as defined in chapter 19-03.4

are contraband and must be seized and summarily forfeited to the state. Controlled

substances as defined in this chapter and imitation controlled substances as defined in

chapter 19-03.2, which are seized or come into the possession of the state and drug

paraphernalia as defined in chapter 19-03.4, the owners of which are unknown, are

contraband and must be summarily forfeited to the state.

7. Species of plants from which controlled substances in schedules | and Il may be

derived which have been planted or cultivated in violation of this chapter, or of which

the owners or cultivators are unknown, or which are wild growths, may be seized and

summarily forfeited to the state.

8. The failure, upon demand by the board, or its authorized agent, of the person in

occupancy or in control of land or premises upon which the species of plants are

growing or being stored to produce an appropriate registration, or proof that the
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person is the holder thereof, constitutes authority for the seizure and forfeiture of the
plants.

SECTION 5. AMENDMENT. Section 20.1-10-01 of the North Dakota Century Code is
amended and reenacted as follows:

20.1-10-01. Property unlawfully taken, transported, or used to be confiscated by
certain game and fish officials - Procedure.

The director, deputy director, or any bonded game warden shall seize all wild birds, wild
animals, or fish, or any part thereof, taken, killed, or possessed, or transported contrary to law,
and shall seize all dogs, guns, seines, nets, boats, lights, automobiles, vehicles,
instrumentalities, appliances, and devices unlawfully used, or held with intent to be unlawfully
used, in pursuing, taking, or attempting to take, concealing, or disposing of wild birds, wild
animals, or fish, or any part thereof. Property used or held with the intent to be used unlawfully
in pursuing, taking, attempting to take, concealing, or disposing of wild birds, wild animals, or
fish may not be confiscated when the violation is a noncriminal offense. All property seized must

be held

ot ose-of determining-dispesitien—Heweverfand is subject to forfeiture in accordance

with chapter 29-31.1. If the court having nominal jurisdiction over the alleged wrongdoer

determines that the value of the confiscated property exceeds the court's jurisdictional
limitations, the matter may, upon the motion of either party, be removed to district court for
determination. If the alleged offender desires an attorney, a reasonable time must be given to
secure counsel. If it is not feasible to bring the alleged offender immediately before the court,
the property may not be seized or confiscated if the alleged offender gives a receipt to the
officer assuring delivery before the court when the matter comes up. The receipt must contain
the provisions of this section to advise the alleged offender of the law.

SECTION 6. AMENDMENT. Section 20.1-10-03 of the North Dakota Century Code is
amended and reenacted as follows:

20.1-10-03. Confiscated property - Courts having jurisdiction - Requisites for
disposition.

A court having jurisdiction of an alleged offense against this title may order the disposition of

al-birds;-animals;-oer-fish-er-any-part-thereef-er-otherconfiscated property that-has-been-
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eonfiseated. FhisThe disposition of all confiscated property must be in accordance with chapter

29-31.1. The order may be entered only after a hearing duly had upon proper notice to the
owner and after due and proper finding by the court that the property:
1. Was taken, killed, possessed, or being transported contrary to law by the person from
whom it was seized.
2. Was being used in violation of this title at the time it was seized.
3. Had been used in violation of this title within six months previous to the time it was
seized.
SECTION 7. AMENDMENT. Section 20.1-10-07 of the North Dakota Century Code is
amended and reenacted as follows:
20.1-10-07. Property seized under warrant - Officer's return to describe -
Safekeeping - Disposal.
Any officer executing a warrant issued pursuant to section 20.1-10-06 shal, in the officer's
return, shall describe the property seized with as much particularity as possible. The seized
property must be safely kept upon direction of the judge as long as necessary to use as

evidence. If a conviction is obtained, either by trial or by plea of guilty, the seized property must-

is subject

to forfeiture in accordance with chapter 29-31.1.

SECTION 8. AMENDMENT. Subsection 1 of section 27-20-03 of the North Dakota Century
Code is amended and reenacted as follows:
1. The juvenile court has exclusive original jurisdiction of the following proceedings,
which are governed by this chapter:
a. Proceedings in which a child is alleged to be delinquent, unruly, or deprived;
b. Proceedings for the termination of parental rights except when a part of an
adoption proceeding;
c. Proceedings arising under section 27-20-30.1; and
d. Civil forfeiture proceedings arising under chapter 49-03-1-or-section-
29-3+4-0429-31.1 for which a child is alleged to have possessed forfeitable
property. The juvenile court shall conduct the proceedings in accordance with the

procedures provided for under seetions49-03-4-36-threugh—19-03-4-37#chapter
29-31.1.
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SECTION 9. AMENDMENT. Subsection 1 of section 28-04-03 of the North Dakota Century
Code is amended and reenacted as follows:

1. For the recovery of a penalty erforfeiture imposed by statute, except that when it is
imposed for an offense committed on a lake or river or other stream of water situated
in two or more counties, the action may be brought in any county bordering on such
lake, river, or stream, and opposite the place where the offense was committed; and

SECTION 10. AMENDMENT. Section 29-27-02.1 of the North Dakota Century Code is

amended and reenacted as follows:

29-27-02.1. Disposition of statutory fees, fines, forfeitures, pecuniary penalties, and

bond forfeitures.

Except as otherwise provided by law, all statutory fees, fines, forfeitures, funds obtained

through civil asset forfeiture under chapter 29-31.1, and pecuniary penalties prescribed for a

violation of state laws, when collected, must be paid into the treasury of the proper county to be
added to the state school fund. When any bail bond or other property or money deposited as
bail is forfeited to the state, the proceeds collected therefrom must be paid over to the proper
state official and credited to the state general fund.

SECTION 11. AMENDMENT. Section 29-31.1-01 of the North Dakota Century Code is
amended and reenacted as follows:

29-31.1-01. Definitions.

In this chapter, unless the context or subject matter otherwise requires:

1. "Forfeitable property" means any of the following:

a. Property that is illegally possessed or is contraband.

b. Property thathas-been used or is intended to be used to facilitate the
commission of a criminal offense or to avoid detection or apprehension of a
person committing a criminal offense. For purposes of this subdivision, property
does not include a residence or other real estate where a co-owner, whether by
joint tenancy, tenancy in common, or tenancy by the entireties, of the residence
or other real estate, has not been convicted of the criminal offense that was
facilitated by the use or intended use of the property.

c. Property thatis acquired as or from the proceeds of a criminal offense.
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35.

d. Property offered or given to another as an inducement for the commission of a
criminal offense.

e. Avehicle or other means of transportation used in the commission of a felony, the
escape from the scene of the commission of a felony, or in the transportation of
property that is the subject matter of a felony.

f.  Personal property used in the theft of livestock or the transportation of stolen
livestock.

"Law enforcement agency" or "law enforcement agent" means a nonfederal public

agency or servant authorized by law or by a government agency or branch to enforce

the law and to conduct or engage in investigations or prosecutions for violations of law,

including the authority to conduct or engage in seizure and forfeiture.

"Proportional” means corresponding in degree and not unconstitutionally excessive.

"Seized property" means property taken or held by any law enforcement agency in the
course of that agency's official duties with or without the consent of the person, if any,
who had possession or a right to possession of the property at the time it was taken
into custody.

"Seizing agency" is the law enforcement agency that has taken possession of or

seized property in the course of that agency's official duties.

SECTION 12. AMENDMENT. Section 29-31.1-03 of the North Dakota Century Code is

amended and reenacted as follows:

29-31.1-03. Seizure of forfeitable property.

1

2.

Forfeitable property may be seized whenever and wherever the property is found
within this state. Forfeitable property may be seized by taking custody of the property
or by serving upon the person in possession of the property a notice of forfeiture and
seizure.

If the court finds that the forfeiture is warranted, an-erdertransferring-ownership-to-the-
seizing-ageney-mustbe-entered-and the property must be delivered to the seizing

agency for disposition as directed by the court.
a. Property thathas-been seized for forfeiture, and is not already secured as
evidence in a criminal case, must be safely secured or stored by the agency that

caused its seizure.
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b. If the property to be seized for forfeiture is livestock, the court may order the

seizing agency to provide care for the livestock and maintain the livestock at the

livestock's current physical location. If the court orders the seizing agency to

provide care for the livestock and maintain the livestock at the livestock's current

physical location, the court shall order the owner to pay or reimburse the seizing

agency from the proceeds of the sale for the costs and expenses associated with

the care and custody of the livestock.

As used in this subsection, "care" includes food and water, as appropriate for the

I©

species, the breed, and the livestock's age and physical condition, and necessary

medical attention.

SECTION 13. AMENDMENT. Section 29-31.1-04 of the North Dakota Century Code is

amended and reenacted as follows:

29-31.1-04. Forfeiture proceedings.

1.

|

4.

Forfeiture is a civil proceeding ret dependent upon a prosecution for-ef and conviction
of; a criminal offense and-ferfeiture. Forfeiture proceedings are separate and distinct

from any related criminal action-, and may not be initiated until the owner of the

property has been convicted of or pled quilty to a criminal offense.

Forfeiture proceedings brought under this chapter must be conducted in accordance

with the procedures established for the forfeiture of property ir-seetions49-03-4-36-4-
through—19-03-4-36-Funder this chapter.

Forfeitures under this chapter must be proportional. A forfeiture with a value not

exceeding the maximum financial penalty for its companion criminal charge is

presumptively proportional.

This chapter does not prohibit disposition of property subject to forfeiture by

agreement of the parties.

SECTION 14. Section 29-31.1-04.1 of the North Dakota Century Code is created and

enacted as follows:

29-31.1-04.1. Manner of forfeiture.

Property subject to forfeiture, other than property that may be forfeited summarily, may be

forfeited by order of the court after:
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1. A written consent to forfeiture executed by the owner of the property and all persons

with a leqgal interest in the property to be forfeited has been filed with the court; or

2. Commencement of forfeiture proceedings.

SECTION 15. Section 29-31.1-04.2 of the North Dakota Century Code is created and

enacted as follows:

29-31.1-04.2. Forfeiture proceeding as civil action - Standard of proof.

Forfeiture proceedings are civil actions against the property to be forfeited and the standard

of proof is clear and convincing evidence.

SECTION 16. Section 29-31.1-04.3 of the North Dakota Century Code is created and

enacted as follows:

29-31.1-04.3. Summons and complaint for forfeiture of property - Contents of

complaint - Notice.

1. When property is to be forfeited, in the absence of a written consent to forfeiture,

forfeiture proceedings must be commenced by the filing of a summons and complaint

for forfeiture of the property in the district court of the county where the property was

seized, is being held, or is located.

2. If the property to be forfeited is real property, the summons and complaint must be
filed in the county where the real property, or some part of the real property, is located.
3. A proceeding under this chapter must be brought in the name of the state.
4. The complaint must include:
a. Adescription of the property;
b. The property's location:
c. The name of property's present custodian;
d. The name of each known owner;
e. The name of each known party with a legal interest in the property:
f. The elements of the violation claimed to exist; and
g. Arequest to enforce the forfeiture.
5. Notice of the forfeiture proceeding must be given to each known owner and known

person with a legal interest in the property subject to forfeiture by serving a copy of the

summons and complaint in accordance with the North Dakota Rules of Civil

Procedure.
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6. The procedure governing the proceedings, except as otherwise provided in this

chapter, is the same as prescribed for civil proceedings.

SECTION 17. Section 29-31.1-04.4 of the North Dakota Century Code is created and

enacted as follows:

29-31.1-04.4. Answer by claimant of property - Time for filing.

Within thirty days after service of the summons and complaint for forfeiture. the owner of the

property to be forfeited and any other person with a legal interest in the property may file an

answer claiming an interest in the property and claiming the person's interest is not subject to

forfeiture under this chapter.
SECTION 18. Section 29-31.1-04.5 of the North Dakota Century Code is created and

enacted as follows:

29-31.1-04.5. Disposition of property if no answer filed.

If an answer has not been filed with the court against the complaint for forfeiture within thirty

days after the summons and complaint have been served, the court shall order the forfeiture

and disposition of the property.

SECTION 19. Section 29-31.1-04.6 of the North Dakota Century Code is created and

enacted as follows:

29-31.1-04.6. Hearing on contested forfeiture - Order releasing or forfeiting property.

1. If an answer is filed within the time limits provided in this chapter, the court shall set a

date for hearing on the forfeiture proceeding.

2. If the reasonable value of the property subject to forfeiture exceeds ten thousand

dollars, the proceeding must be tried by a jury as provided by law. unless all parties

waive the right to a jury trial.

3. If the reasonable value of the property subject to forfeiture does not exceed ten
thousand dollars, the proceeding must be by bench trial.

4. At the hearing, the state shall establish by clear and convincing evidence the property
to be forfeited is subject to forfeiture under this chapter.

5. If the property is not subject to forfeiture under this chapter, the court shall order the

property released to the owner or other person with a legal interest in the property as

that person's right, title, or interest appears.
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6.

The court shall order the property forfeited upon clear and convincing evidence that

property or an interest therein is subject to forfeiture.

SECTION 20. Section 29-31.1-04.7 of the North Dakota Century Code is created and

enacted as follows:

29-31.1-04.7. Hearing on proportionality of forfeiture.

1

2

Upon a determination by the court or a jury that property is subject to forfeiture, the

owner of the property to be forfeited or any other person with a legal interest in the

property may petition the court for a proportionality determination.

The owner or person must establish, by a preponderance of the evidence, the

forfeiture is disproportional to the seriousness of the offense. Upon a determination the

forfeiture is disproportional, the court shall enter any order the court deems just to

render the forfeiture proportional.

In determining proportionality the court shall consider the following factors:

The seriousness of the offense;

[

b. The impact of the offense on the community:

c. The extent to which the owner or person participated in the offense;

d. The sentence imposed for committing the offense subject to forfeiture;

e. The reasonable value of the property:;

f. The value of the property to the owner or person and any resulting hardship to

the owner or person and to the family of the owner or person;

g. If the property subject to forfeiture is a vehicle, whether the vehicle is the owner's

only vehicle; and

h. Any other factor the court deems relevant.

SECTION 21. Section 29-31.1-04.8 of the North Dakota Century Code is created and

enacted as follows:

29-31.1-04.8. Legal interest in property.

1

[

A person alleging a bona fide legal interest in property to be forfeited shall establish,

by a preponderance of the evidence, the legal interest existed at the time of seizure or

taking of custody of the property.

In the case of a claimed bona fide security interest in the property, the person claiming

the interest shall establish, by a preponderance of the evidence, the security interest in
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the property to be forfeited existed or was of public record at the time of seizure or

taking of custody of the property.

SECTION 22. Section 29-31.1-04.9 of the North Dakota Century Code is created and

enacted as follows:

29-31.1-04.9. Burden of proof - Liabilities.

|_\

2.

The burden of proof of any exemption or exception is upon the person claiming it.

In the absence of proof that a person is the duly authorized holder of an appropriate

registration or order form issued under chapter 19-03.1, the person is presumed not to

be the holder of the registration or form. The burden of proof is upon the person to

rebut the presumption.

No liability is imposed by this chapter upon any authorized state, county, or municipal

officer engaged in the lawful performance of the officer's duties.

SECTION 23. AMENDMENT. Section 29-31.1-05 of the North Dakota Century Code is

amended and reenacted as follows:

29-31.1-05. Transfer of forfeitable property.

FitleProvisional title to, and responsibility for, forfeitable property vests with the seizing

agency at the time of the seizure. Once forfeitable property is seized, no right to the property

may be transferred by-anyone-otherthan-the-seizing-ageney unless the seizure and forfeiture is

declared by the court to be a nullity or as otherwise ordered by the court.

SECTION 24. AMENDMENT. Section 29-31.1-06 of the North Dakota Century Code is

amended and reenacted as follows:

29-31.1-06. Disposition of forfeited property.

When property is forfeited under this chapter, the seizing agency mayshall:

property-to-any-federal—state,-orloeal-ageneyDispose of the property in accordance

with the order of the court.

Sell the forfeited property that is not required to be destroyed by law and which is not

harmful to the public. The proceeds from the salertegetherwith-any-meonetary-funds-
erdered-to-beforfeited;-must-beused-firstfor-the-payment-of-all must be added to the

state school fund as provided under section 29-27-02.1. The court may order the

proper costs and expenses of the proceedings for forfeiture and sale, including
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expenses-of-seizuremaintenanece-of-eustody, advertising; and eeurtsales costs with
any remaining proceeds to be deposited;-subjectto-seetion-54-12-14-in-the-
appropriate-state—county—orcity-general-fund as provided herein.

3. Disposeofthepropervin A y .
beretained;used;-or-sold-by-the-seizing-ageneyAllow the owner or lienholder to
purchase the property as provided by section 29-31.1-07.

SECTION 25. AMENDMENT. Subsection 1 of section 29-31.1-07 of the North Dakota

Century Code is amended and reenacted as follows:
1. Property may not be forfeited under this chapter to the extent of an interest of an
owner who had no part in the commission of the crime and who had no knowledge of

the criminal use or intended use of the property. However, property may be forfeited if

it is established that, by clear and convincing evidence, the owner permitted the use of

the property under circumstances in which a reasonable person should have inquired

into the intended use of the property and that the owner failed to do so-there-isa-

SECTION 26. AMENDMENT. Section 29-31.1-08 of the North Dakota Century Code is
amended and reenacted as follows:

29-31.1-08. Retention of forfeited property.

If property forfeitable under this chapter is needed as evidence in a criminal proceeding,

itexcept as otherwise ordered by the court, the property must be retained under the control of

the prosecuting attorney, or the prosecuting attorney's designee, until such time as its use as
evidence is no longer required.

SECTION 27. AMENDMENT. Section 29-31.1-09 of the North Dakota Century Code is
amended and reenacted as follows:

29-31.1-09. Disposition of forfeitable property held as evidence in criminal
proceeding.

Notwithstanding other provisions of this chapter, in the case of forfeitable property seized
and held as evidence of the commission of a criminal offense, the court in which a criminal
prosecution was commenced may issue its order, upon motion and after hearing unless waived,

for disposition of the property in accordance with this chapter. Notice of the motion must be
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served in accordance with the North Dakota Rules of Civil Procedure upon the owner and all

persons known to be claiming an interest in the property to be forfeited. The notice must be

served at least twenty days before a hearing on the motion unless the time period is waived by

all parties claiming an interest in the property. The motion must contain the information required

in a complaint as set forth in section 49-03-4-36-3-Altheugh-re-separateforfeiture proceeding-is-

proceedings-commencedpursuantto-this-section29-31.1-04.3.
SECTION 28. A new section to chapter 29-31.1 of the North Dakota Century Code is

created and enacted as follows:

Reporting.

1

[

|0

Annually, each law enforcement agency shall compile the following information

regarding seizures and forfeitures completed by the agency under state and federal

forfeiture law:

[

The total number of seizures of currency;

b. The total number of seizures and the number of items in each class of property

seized, including vehicles, houses, and other types of property seized;

The market value of each class of property seized. including currency. vehicles,

o

houses. and other types of property seized; and

d. The total number of occurrences of each class of crime underlying the forfeitures,

including controlled substances, driving while intoxicated, and other crimes.

The attorney general may require the reporting of additional information not specified

in this section. The attorney general shall develop standard forms, processes, and

deadlines for electronic data entry for annual submission of forfeiture data by law

enforcement agencies.

Each law enforcement agency shall file with the attorney general a report of the

information compiled under subsection 1 for the law enforcement agency and the

corresponding prosecutor. The law enforcement agency shall file separate reports for

forfeitures completed under state forfeiture law and federal forfeiture law. A law

enforcement agency that did not engage in seizures or forfeitures during the reporting

period shall file a null report. The attorney general shall compile the submissions and

issue an aggregate report of all forfeitures in the state.
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4.

(S

If a law enforcement agency fails to file a report within thirty days after the report is

due, the attorney general may compel compliance by any means until the report is

filed.

By April first of each year, the attorney general shall make available on the attorney

general's website the reports submitted by law enforcement agencies and the attorney

general's aggregate report.

SECTION 29. A new section to chapter 29-31.1 of the North Dakota Century Code is

created and enacted as follows:

Prohibition on adoptive seizures and equitable sharing.

1

N

|

4.

A law enforcement agency may not refer or initiate a transfer of property seized under

state law to a federal agency by way of adoption or equitable sharing of seized

property for the purpose of the property's forfeiture under federal law.

All proceeds received by a law enforcement agency from equitable sharing, adoption,

or other transfer of seized property to a federal agency for the purpose of the

property's forfeiture must be added to the state school fund as provided under section

29-27- 02.1.

This section does not prohibit any agency of the federal government from seeking

federal forfeiture.

This section does not prohibit a law enforcement agency from collaborating with a

federal agency to seize property subject to forfeiture under this chapter.

SECTION 30. AMENDMENT. Section 39-03-18 of the North Dakota Century Code is

amended and reenacted as follows:

39-03-18. Highway patrol - Assets forfeiture fund - Purpose - Continuing

appropriation.

1

There is created a fund to be known as the highway patrol assets forfeiture fund. The

fund consists of funds ebtairedfrom-meneys,assets—and-proceeds-seized-and-
forfeited-pursuantte-seetion19-03-14-36,-ameunts received through court proceedings
as restitution;-and-ameuntsremaining-from-theforfeiture-of property-afterthepay

ef-expensesforforfeiture-and-sale-autherized-bylaw. The total amount of deposits into

the fund may not exceed three hundred thousand dollars within a biennium and any

moneys in excess of that amount must be deposited in the general fund. The funds
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are appropriated as a continuing appropriation to the highway patrol for the following

purposes:

2- a. For paying overtime compensation incurred as a result of investigations or

violations of any state criminal law or law relating to the control of drug abuse.

¢
=

For purchasing equipment related to criminal interdiction.

4. c. Forpaying matching funds required as a condition for receipt of funds from a
federal government program awarding monetary grants or assistance for the
investigation or apprehension of persons violating the provisions of chapter

19-03.1.

N

The superintendent of the highway patrol, with the concurrence of the director of the
office of management and budget, shall establish the necessary accounting
procedures for the use of the fund and shall personally approve, in writing, all requests
for the use of the fund.

SECTION 31. AMENDMENT. Section 39-08-01.3 of the North Dakota Century Code is
amended and reenacted as follows:

39-08-01.3. Alcohol-related traffic offenses - Seizure, forfeiture, and sale of motor
vehicles.

A motor vehicle owned and operated by an individual upon a highway or upon public or

private areas to which the public has a right of access for vehicular use may be seized;-

senteneing and is subject to forfeiture in accordance with chapter 29-31.1 if the individual is in

violation of section 39-08-01, 39-08-01.2, or 39-08-01.4, or an equivalent ordinance and has
been convicted of violating section 39-08-01 or an equivalent ordinance at least one other time
within the seven years preceding the violation.

SECTION 32. AMENDMENT. Subsection 2 of section 39-30-03 of the North Dakota
Century Code is amended and reenacted as follows:

2. Seizure of property described in subsection 1 may be made by a member of a state or

local law enforcement agency without process:
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If in accordance with any applicable law or regulation;

If the seizure is incident to inspection under an administrative inspection warrant;
If the seizure is incident to search made under a search warrant;

If the seizure is incident to a lawful arrest;

If the seizure is made pursuant to a valid consent to search;

If the property seized has been the subject of a prior judgment in favor of the
state in a criminal proceeding or in an injunction or forfeiture proceeding under

seetion-39-30-05chapter 29-31.1; or

If there are reasonable grounds to believe that the property is directly or indirectly

dangerous to health or safety.

SECTION 33. AMENDMENT. Section 39-30-04 of the North Dakota Century Code is

amended and reenacted as follows:

39-30-04. Forfeiture of property.

1. The following are subject to forfeiture unless-ebtained-by-theft,fraud-or-conspiracy-to-

e-identified-and-lecatedin accordance

with chapter 29-31.1:

Any tool;
Any implement; or

Any instrumentality, including any motor vehicle or motor vehicle part;whether

seized;-whieh-is used or possessed either in violation of section 39-30-02 or to

promote or facilitate a violation of section 39-30-02.
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a. Seizing agencies shall utilize their best efforts to identify any seized motor vehicle
or motor vehicle part to determine ownership or the identity of any other person
having a right or interest in it. In its reasonable identification and owner location
attempts, the seizing agency shall cause the stolen motor vehicle files of all law
enforcement agencies to be searched for stolen or wanted information on motor
vehicles similar to the seized motor vehicle or consistent with the seized motor
vehicle part.

b. If a motor vehicle or motor vehicle part has an apparent value in excess of one
thousand dollars:

(1) The seizing agency shall consult with an expert of the type specified in
subsection 4 of section 39-30-01; and
(2) The seizing party shall request searches of the online and offline files of the

national crime information center and the national automobile theft bureau

when files have been searched with negative results.

Property, described in subsection 1, seized and held for forfeiture, is not subject to
replevin and is subject only to the order and judgments of athe court ef-cempetent
jurisdiction hearing the forfeiture proceedings under chapter 29-31.1.
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46-4. Seizing agencies shall utilize their best efforts to arrange for the towing and storing of
motor vehicles and motor vehicle parts in the most economical manner possible. The
owner of a motor vehicle or a motor vehicle part may not be required to pay more than

the minimum reasonable costs of towing and storage.

$
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SECTION 34. AMENDMENT. Subsection 1 of section 39-30-05 of the North Dakota

Century Code is amended and reenacted as follows:

1.

The attorney general, any state's attorney, or anyan aggrieved person may institute

civil proceedings against any person in any court of competent jurisdiction seeking

relief from conduct constituting a violation of any provision of this chapter. If the

plaintiff in such a proceeding proves the alleged violation, or its threat, by a

preponderance of the evidence, any court of competent jurisdiction after due provision

for the rights of innocent persons, shall grant relief by entering any appropriate order

or judgment, including:

a.

Ordering any defendant to be divested of any interest in any property in_

accordance with chapter 29-31.1;

Imposing reasonable restrictions upon the future activities or investments of any
defendant, including prohibiting any defendant from engaging in the same type of
endeavor as the defendant was engaged in previously;

Ordering the suspension or revocation of a license, permit, or prior approval
granted by any public agency or any other public authority;

Ordering the surrender of the charter of a corporation organized under the laws
of the state or the revocation of a certificate authorizing a foreign corporation to
conduct business within the state upon finding that the board of directors or a
managerial agent acting on behalf of the corporation, in conducting the affairs of
the corporation, has authorized or engaged in conduct made unlawful by this
chapter and that, for the prevention of future criminal conduct, the public interest
requires the charter of the corporation be surrendered and the corporation
dissolved or the certificate revoked; or

Ordering the surrender of the certificate of organization of a limited liability
company organized under the laws of the state or the revocation of a certificate

authorizing a foreign limited liability company to conduct business within the state
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upon finding that the board of governors or a managerial agent acting on behalf
of the limited liability company, in conducting the affairs of the limited liability
company, has authorized or engaged in conduct made unlawful by this chapter
and that, for the prevention of future criminal conduct, the public interest requires
that the certificate of organization of the limited liability company be surrendered
and the limited liability company dissolved or the certificate revoked.

SECTION 35. AMENDMENT. Section 40-11-13 of the North Dakota Century Code is
amended and reenacted as follows:

40-11-13. Fines and forfeitures for violation of ordinances paid into treasury.

All fines; and penalties;-and-forfeitures collected for offenses against the ordinances of a
city, including those fines; and penalties;-andforfeitures collected as a result of a judgment of a
district court rendered pursuant to section 40-18-19, must be paid into the city's treasury at
suehthe time and in suehthe manner as may be prescribed by ordinance.

SECTION 36. AMENDMENT. Section 47-21.1-04 of the North Dakota Century Code is
amended and reenacted as follows:

47-21.1-04. Forfeiture and destruction of illegal recordings.

Any recording produced in violation of this chapter, and any equipment used in the

production thereof,

lecaHaw-enfercement-agenecy-orofficerthereofis subject to forfeiture in accordance with chapter

29-31.1.
SECTION 37. AMENDMENT. Section 54-12-14 of the North Dakota Century Code is

amended and reenacted as follows:
54-12-14. Assets forfeiture fund - Created - Purpose - Continuing appropriation.
1. The attorney general assets forfeiture fund consists of funds appropriated by the

legislative assembly and-additional-funds-obtained-from-moneys,assets;and-
proceeds-seized-and-forfeited pursuantto-seetion19-03-4-36, amounts received
through court proceedings as restitution, ameuntsremaining-from-theforfeiture-of

OP V— Pay O o O O C atiG C oyw O COy1aWw and

amounts received from a multijurisdictional drug task force as defined in section
54-12-26. The amount of deposits into the fund which do not come from legislative

appropriation or from a multijurisdictional drug task force and are not payable to
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another governmental entity may not exceed two hundred thousand dollars within a

biennium and any moneys in excess of that amount must be deposited in the general

fund. The funds are appropriated, as a standing and continuing appropriation, to the

attorney general for the following purposes:

a.

For obtaining evidence for enforcement of any state criminal law or law relating to
the control of drug abuse.

For repayment of rewards to qualified local programs approved under section
12.1-32-02.2, if the information that was reported to the qualified local program
substantially contributed to forfeiture of the asset, and for paying, at the discretion
of the attorney general, rewards for other information or assistance leading to a

forfeiture under seetien49-863-4-36chapter 29-31.1.

For equipping, for law enforcement functions, forfeited vessels, vehicles, and

aircraft retained as provided by law for official use by the state board of pharmacy
or a law enforcement agency.

For paying, at the discretion of the attorney general, overtime compensation to
agents of the bureau of criminal investigation incurred as a result of
investigations of violations of any state criminal law or law relating to the control
of drug abuse.

For paying matching funds required to be paid as a condition for receipt of funds
from a federal government program awarding monetary grants or assistance for
the investigation, apprehension, or prosecution of persons violating the

provisions of chapter 19-03.1.

2. The attorney general shall, with the concurrence of the director of the office of

management and budget, establish the necessary accounting procedures for the use

of the fund, and shall personally approve, in writing, all requests from the director of

the bureau of criminal investigation or the director of the drug enforcement unit for the

use of the fund.
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3.

Notwithstanding subsection 1, the amount of deposits into the fund related to human
trafficking are appropriated, as a standing and continuing appropriation, to the attorney
general for awarding grants to organizations providing prevention and treatment

services for human trafficking victims.

SECTION 38. AMENDMENT. Section 57-36-14 of the North Dakota Century Code is

amended and reenacted as follows:

57-36-14. Procedure in case of seizure - Determination - Judgment.

The procedure in case of seizure of cigarettes, equipment, or any other product taxed

pursuant to this chapter must be as follows:

1.

Upon the seizure of any cigarettes and within two days thereafter, the officer making
suehthe seizure shall deliver an inventory of the property seized to the person from
whom suehthe seizure was made, if known, and shall file a copy thereof with the tax
commissioner.

Within ten days after the date of the service of suehthat inventory, the person from
whom the seizure was made, or any other person claiming an interest in the
propertycigarettes, equipment, or any other product taxed under this chapter seized,
may file a demand for a judicial determination of the question as to whether suehthat
seized property was, or lawfully is, subject to seizure and forfeiture. Thereupon the tax
commissioner, within thirty days, shall institute an action in the district court of the
county where suaehthe seizure was made to determine the issue of forfeiture. SuehThe
action must be brought in the name of the state of North Dakota and must be
prosecuted by the state's attorney, the tax commissioner, or the attorney general. The
district court shall hear suehthe action as a court case and shall try and determine the

issues of law and fact involved.

In case a demand for a judicial determination is made and no action is commenced as

provided in this section, such property must be released by the tax commissioner and

redelivered to the person entitled thereto.
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In case of the seizure of an automobile, truck, boat, airplane, conveyance, vehicle, or

other means of transportation pursuant to the provisions of this chapter, the-efficer-

transpertation—and-such-actionforfeiture proceedings must be heard and determined

as-otherforfeiture-actionsinstituted-underthis-ehapterin accordance with chapter
29-311.

Whenever the tax commissioner is satisfied that any person from whom
prepertycigarettes, equipment, or any other product taxed under this chapter is seized
was acting in good faith and without intent to evade the revenue provisions of this
chapter, the tax commissioner shall release the property seized without further legal

proceedings.

SECTION 39. AMENDMENT. Section 62.1-01-02 of the North Dakota Century Code is

amended and reenacted as follows:

62.1-01-02. Forfeiture of dangerous weapon or firearm by person arrested and

convicted of crime.

1.

AnyA firearm or dangerous weapon used or possessed while in the commission of a

felony or a misdemeanor involving violence or intimidation must be seized and, upon

conviction a
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1 b-
2
3 6- All agencies subject to the provisions of this section shall keep records of the firearms
4 acquired and dispesed-efforfeited as provided in this section, as-weH-as-the-preceeds-
5 of-the-sales-and-the-disbursement-ef-the-proeeeds; and shall maintain these records
6 for not less than ten years from the date on which a firearm is disposed of or en-whiech-
7 a disbursement of funds is made, as the case may beforfeited.
8 7 Neither the-state-nor any-political subdivision-of the-state-e
9

10

11

12

13 &

14

15

16

17

18

19

20

21

22

23 SECTION 40. AMENDMENT. Subsection 2 of section 62.1-05-01 of the North Dakota

24  Century Code is amended and reenacted as follows:

25 2. Aperson who violates this section is guilty of a class C felony. Upon arrest of that
26 person, the firearm or dangerous weapon must be seized. Upon conviction of the
27 person and motion to the court in which the conviction occurred, the firearm or
28
29
30
31
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subject to forfeiture in accordance with chapter 29-31.1.

SECTION 41. REPEAL. Sections 19-03.1-36.1, 19-03.1-36.2, 19-03.1-36.3, 19-03.1-36.4,
19-03.1-36.5, 19-03.1-36.6, 19-03.1-36.7, 20.1-10-04, and 29-31.1-10 and chapter 32-14 of the
North Dakota Century Code are repealed.

SECTION 42. APPROPRIATION. There is appropriated out of any moneys in the general
fund in the state treasury, not otherwise appropriated, the sum of $40,000, or so much of the
sum as may be necessary, to the game and fish department for the purpose of providing a grant
for the administration of the report all poachers program, for the biennium beginning July 1,

2019, and ending June 30, 2021.
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THIRTIETH LEGISLATURE, 2019 S B N O . SD.1
STATE OF HAWAII - -

A BILL FOR AN ACT

RELATING TO PROPERTY FORFEITURE.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF HAWAII:

SECTION 1. The legislature finds that civil asset
forfeiture laws are controversial and have been evolving
throughout the country over twenty years since Hawaii passed the
Omnibus Criminal Forfeiture Act, codified as chapter 712A,
Hawaii Revised Statutes, which includes civil asset forfeiture.
Hawaii's process allows law enforcement agéncies to seize and
keep property based on suspicion that the property is connected
to criminal activity. Property, such as véhicles, houses, cash,
and jewelry, can be taken without the property owner having been
convicted of a crime or even being formally accused of one.

The legislature further finds that a 2018 state auditor's
report found a lack of accountability by the department of the
attorney general over the storage, preservation, and disposal of
forfeited property. The report also documented the ongoing lack
of administrative rules that would provide guidance internally,
to thé county law enforcement agencies, and to the public.

Additionally, the legislature finds that there is great
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incentive for state and county law enforcement agencies to seize
property for forfeiture, as these agencies are permitted to
retain proceeds from the sale of the property. Under Hawaii
law, one hundred per cent of the proceeds are divided among the
state and county law enforcement agencies that were involved in
the seizure and forfeiture.

The legislature takes note of the Institute for Justice's
D- rating of Hawaii's civil forfeiture laws and the
characterization that our laws "are among the nation's worst".
The Institute for Justice, a nonprofit civil liberties law firm,
recommends abolishing civil forfeiture entirely as at least
three states, Nebraska, North Carolina, and New Mexico, have
done. Fifteen states now require a criminal conviction for most
or all forfeiture cases.

Additionally, the Institute for Justice recommends other
reforms to make the forfeiture process more fair, beginning with
eliminating financial incentives for law enforcement to seize
and keep forfeited property and instead directing any proceeds
to the general revenue fund or another neutral fund. Eight
jurisdictions now prohibit law enforcement from keeping the

proceeds from forfeited property. A second reform is to adopt a
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high standard of proof, such as "beyond a reasonable doubt," in
order to forfeit property in civil proceedings. Eighteen
jurisdictions have a standard higher than Hawaii's
"preponderance of the evidence" standard, and for ten of those
jurisdictions it is equivalent to "beyond a reasonable doubt".
Third, law enforcement should be required to prove that owners
consented to or possessed knowledge of the crime that led to the
seizure of their property, restoring the presumption of
innocence used in criminal proceedings. Here, again, a number
of jurisdictions have already made this reform. The legislature
finds that none of these recommendations have been implemented
in Hawaii.

Accordingly, the purpose of this Act is to make Hawaii's

civil asset forfeiture process more just by:

(1) Restricting asset forfeiture to cases involving the
commission of a covered criminal misdemeanor or felony
offense;

(2) Requiring seized property to be forfeited only when
the property owner has been convicted of an underlying

covered criminal misdemeanor or felony offense;
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(3) Changing the standard of proof that the State must
meet in order for property to be forfeited from
"preponderance of the evidence" to "beyond a
reasonable doubt';

(4) Requiring the State to prove that owners consented to
or possessed knowledge of the crime that led to the
seizure of their property;

(5) Requiring that the agency seizing the property pay for
safe and secure storage of the seized property until
the completion of the forfeiture proceeding or final
disposition of the property;

(6) Directing any pfoceeds from a civil forfeiture to the
general revenue fund for public education purposes;
and

(7) Repealing administrative forfeiture proceedings, so
that any forfeiture proceedings must be brought in
court.

SECTION 2. Section 712A-4, Hawaii Revised Statutes, is

amended to read as follows:

"§712A-4 Covered offenses. Offenses for which property is

subject to forfeiture under this chapter are:
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All felony and misdemeanor offenses that specifically

authorize forfeiture;

Murder, kidnapping, labor trafficking, gambling,
criminal property damage, robbery, bribery, extortion,
theft, unauthorized entry into motor vehicle,
burglary, money laundering, trademark counterfeiting,
insurance fraud, promoting a dangerous, harmful, or
detrimental drug, commercial promotion of marijuana,
methamphetamine trafficking, manufacturing of a
controlled substance with a child present, promoting
child abuse, promoting prostitution, sex trafficking,
solicitation of a minor for prostitution, habitual
solicitation of prostitution, or electronic enticement
of a child [that—+8] when chargeable as a felony
offense under state law; |

The manufacture, sale, or distribution of a controlled
substance in violation of chapter 329, promoting
detrimental drugs or intoxicating compounds, promoting
pornography, promoting pornography for minors, or
solicitation of prostitution near schools or public

parks, [whieh—3s8] when chargeable as a felony or
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misdemeanor offense, but not as a petty misdemeanor,
under state law; and

(d) The attempt, conspiracy, solicitation, coercion, or
intimidation of another to commit any felony or

misdemeanor offense for which property is subject to

forfeiture[+] under this section."

SECTION 3. Section 712A-5, Hawalili Revised Statutes, is
amended by amending subsection (2) to read as follows:

"(2) Except that:

(a) Real property, or an interest therein, may be
forfeited under the provisions of this chapter only in
cases in which the covered offense is chargeable as a
felony offense under state law;

(b) »No property shall be forfeited under this chapter to
the extent of an interest of an owner [+—b¥] :

(1) By reason of the commission of any covered

offense unless:

(A) The covered offense is chargeable as a

felony or misdemeanor offense under state

law; and
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(B) The owner has been convicted of the covered

offense by a verdict or plea, including a no

contest plea or a deferred acceptance of

guilty or no contest plea; or

(ii) By reason of any act or omission [establishedb¥y

£hat] of the owner [te—have—beer] unless the

State has proven beyond a reasonable doubt that

the act or omission was committed or omitted

[without] with the owner's knowledge and consent
[ef—that—ownex] ;
(c) No conveyance used by any person as a common carrier
in the transaction of a business as a common carrier
is subject to forfeiture under this section unless [+t

appears] the State has proven beyond a reasonable

doubt that.the owner or other person in charge of the
conveyance is a consenting party or privy to a
violation of this chapter;

(d) No conveyance is subject to forfeiture under this
section by reason éf any act or omission [established

b¥] of the owner [thereeof—teo—have beern] unless the

State has proven beyond a reasonable doubt that the
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act or omission was committed or omitted [witheut]

with the owner's knowledge or consent; [and]
A forfeiture of a conveyance encumbered by a bona fide
security interest is subject to the interest of the

secured party [+£f] unless the State has proven beyond

a reasonable doubt that the secured party [reither]

had knowledge of [mex] or consented to the act or
omission[+]; and

This chapter shall not apply to the forfeiture of an

animal prior to disposition of criminal charges

pursuant to section 711-1109.2."

SECTION 4. Section 712A-6, Hawaiil Revised Statutes, is

amended to read as follows:

"§712A-6 Seizure of property. (1) Personal property

subject to forfeiture under this chapter may be seized for

forfeiture by a law enforcement officer:

(a)

On process issued pursuant to the rules of civil
procedure or the provisions of this chapter including
a seizure warrant;

By making a seizure for forfeiture on property seized

on process issued pursuant to law; or

2019-1564 SB1467 SD1 SMA.
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(c) By making a seizure for forfeiture without court
process as follows:
(1) The seizure for forfeiture is of property seized
incident to an arrest or search;

(ii) The property subject to seizure for forfeiture
has been the subject of a prior judgment in favor
of the State or any other state or the federal

- government in forfeiture proceeding;

(iii) The law enforcement officer has probable cause to
believe that the property seized for forfeiture
is directly or indirectly dangerous to health or
safety;

(iv) The law enforcement officer has probable cause to
believe that the property is subject to
forfeiture; or

(v) The seizure for forfeiture is of perishable
natural resources seized and sold, pursuant to
section 199-7, prior to forfeiture proceeding.

(2) Real property subject to forfeiture under this chapter
may be seized for forfeiture by a law enforcement officer

pursuant to court order following a pre-seizure hearing in the
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circuit court in the circuit in which the property is located
with notice of the pre-seizure hearing to be made to the owners
and interest-holders pursuant to section 712A-8. The court
shall order the real property in question to be seized for
forfeiture if it finds probable cause that the real property is
subject to forfeiture under any provision of the Hawaii Revised
Statutes.

(3) In determining probable cause for seizure, the fact
that a firearm, money, or any negotiable instrument was found in
proximity to contraband or to instrumentalities of an offense
gives rise to an inference that the money[+] or instrument was
the proceeds of contraband or that the firearm, money, Or
instrument was used or intended to be used to facilitate
commission of the offense.

(4) When a law enforcement officer seizes property that is

subject to forfeiture under this chapter, the officer shall

provide an itemized receipt to the person possessing the

property or, in the absence of a person to whom the receipt

could be given, shall leave the receipt in the place where the

property was found, if possible."
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SECTION 5. Section 712A-7, Hawaiil Revised Statutes, is
amended as follows:

1. By amending subsection (2) to read:

"(2) If property is seized for forfeiture under section
712A-6 pending forfeiture and final disposition, the seizing

agency, at the agency's expense, shall ensure the safe and

secure storage of the property until the completion of

forfeiture proceedings or other disposition of the property as

provided in this chapter. Consistent with these requirements,

the seizing agency may do any of the following:

(a) Place the property under constructive seizure by

posting notice of seizure for forfeiture on the

property or by filing notice of seizure for forfeiture

or notice of pending forfeiture in any appropriate
public record relating to the property;

(b) Remove the property to a storage area for safekeeping
or, 1f the property is a negotiable instrument or
money, deposit it in an interest bearing account;

(c) Remove the property to a place designated by the

court; or

564 SB1467 SD1 SMA.doc
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(d) Provide for another agency to take custody of the
property and remove it to an appropriate location
within the jurisdiction of the court."

2. By amending subsection (4) to read:

"(4) In the event of a seizure for forfeiture under

section 712A-6, the seizing agency shall send to a prosecuting

attorney a written [reguest—for—ferfeiture] notice of the

seizure within thirty days, which shall include a statement of
facts and circumstances of the seizure, the appraised or |
estimated value of the property, and a summary of the facts
relied on for forfeiture."

SECTION 6. Section 712A-9, Hawaii Revised Statutes, is
amended by amending subsection (1) to read as follows:

"(1) The prosecuting attorney shall determine whether it
is probable that the property is subject to forfeiture and, if
so, shall initiate [administrative—or] judicial proceedings

against the property within forty-five days [ef—reeecipt—ofa

weitten—request—for forfeiture froma—seizing ageneyr] after the

owner of property has been convicted of a covered offense as set

forth in sections 712A-4 and 712A-5. If[+—en]:
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(a) On inquiry and examination, the prosecuting attorney
determines, with sole discretion, that the proceedings
probably cannot be sustained or that justice does not
require the institution of proceedings|[+]; or

(b) Upon entering of nolle prosequi or a verdict of not

guilty for all covered offenses relating to the

seizure,

the prosecuting attorney shall notify the seizing agency, and as
soon as practicable authorize the release of the seizure for
forfeiture on the property or on any specified interest in it.
A determination by the prosecuting attorney to forego initiation
of proceedings shall not be a bar to initiation of proceedings
against the same property based on the same circumstances at a
later time."

SECTION 7. Section 712A-11, Hawaiil Revised Statutes, is
amended to read as follows:

"§712A-11 Judicial forfeiture proceedings; general. (1)

[Frany—Judicial—or—administrative—proececeding] All forfeiture

proceedings pursuant to this chapter[+—the] shall be conducted

in the circuit court, and no property shall be forfeited except

after conviction of a covered offense as provided under sections
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712A-4 and 712A-5. The court, on application of the State, may

enter any restraining order or injunction, require the execution
of satisfactory performance bonds, create receiverships, appoint
conservators, appraisers, accountants or trustees, or.take any
other action to seize, secure, maintain, or preserve the
availability of property subject to forfeiture under this
chapter, including a warrant for its seizure, whether before or
after the filing of a petition for forfeiture, complaint, or
indictment.

(2) 1If property is seized for forfeiture without a seizure
warrant, a prior judicial order of forfeiture, or a hearing
pursuant to section 712A-13, a court, on an application filed by
an owner or interest-holder within fifteen days after notice of
its seizure for forfeiture or actual knowledge of it, whichever
is earlier, and complying with the requirements for claims in
section 712A-12, may issue an order to show cause to the seizing
agency, with thirty days' notice to the prosecuting attorney,
for a hearing on the issue of whether probable cause for
forfeiture of the applicant's interest then exists[+] to

validate the continued seizure of the property pending the

outcome of a judicial forfeiture proceeding; provided that [+]
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the order to show cause shall be set aside upon the filing of a
petition for [either—eadministrative—or] judicial forfeiture
prior to the hearing, in which event forfeiture proceedings
shall be in accordance with this chapter.

(3) [There—shatl—be—a—rebuttablepresumption—that—any] Any
property of a person is subject to forfeiture under this chapter
if the State establishes[+—bythe standardeof proof applicable
to—that—proceeding—alti—of the follewings

{a)> TFhat] that the person has [engaged—irn] been convicted

of criminal conduct for which property is subject to

forfeiture[+], and the State establishes beyond a

reasonable doubt:

[¥] (a) That the property was acquired by the person
during the period of the criminal conduct or within a
reasonable time after that period; and

[+e>] (b) That there was no likely source for the property
other than the criminal conduct giving rise to
forfeiture.

(4) A finding that property is the proceeds of criminal

conduct giving rise to forfeiture does not require proof that

2019-1564 SB1467 SD1 SMA.doc 15
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the property is the proceeds [f]of[}] any particular exchange or

transaction.
(5) A defendant convicted in any criminal proceeding shall
be precluded from subsequently denying the essential allegations

of the criminal offense of which the defendant was convicted in
any proceeding pursuant to this chapter. For the pﬁrposes of
this chapter, a conviction may result from a verdict or plea,
including a no contest plea, [ex] deferred acceptance of guilty

plea, or deferred acceptance of no contest plea.

[46) . ] 34 omd 14  mina 34

7] (6) In any judicial forfeiture proceeding pursuant to

this chapter, if a defense is based on an exemption provided for
in this chapter, the burden of proving the existence of the
exemption is on the claimant or party raising the defense, and
it is not necessary to negate the exemption in any petition,
application, complaint, or indictment.

[48+] (7) For good cause shown, on motion by the
prosecuting attorney, the court may stay discovery against the

State in civil forfeiture proceedings prior to trial on a

criminal complaint or indictment arising from the same conduct

2019-1564 SB1467 SD1 SMA.doc 16
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and against a claimant who is a defendant in the criminal
proceeding after making provision to prevent loss to any party
resulting from the delay. The stay provided by this subsection
shall not be available pending appeal of any order or judgment
in the criminal proceeding.

[49+] (8) The court shall receive and consider, at any
hearing held pursuant to this chapter, except the hearing on
claims pursuant to sections 712A-12(4) through (8) and
712A-13(7), evidence and information which would be admissible
under the rules of penal procedure relating to preliminary
hearings.

[4363] (9) All property, including all interest in such
property, declared forfeited under this chapter vests in this
State on the commission of the act or omission giving rise to
forfeiture under this chapter together with the proceeds of the
property after the act or omission. Any property or proceeds
transferred to any person after the act or omission are subject
to forfeiture and thereafter shall be ordered forfeited [unless

] e Tod 3 bliol . ] .

this—ehapter] if the State has proven beyond a reasonable doubt

the showings set out in section 712A-5(2)."

2019-1564 SB1467 SD1 SMA.doc
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SECTION 8. Section 712A-12, Hawaii Revised Statutes, 1is
amended as follows:
1. By amending subsections (1) and (2) to read:

"(1) In rem forfeiture proceedings are not permitted

except when the owner of the property has died without

successors in interest, cannot be located, or has abandoned

claims of ownership, and when the owner was deemed convicted of

a covered offense, as provided in section 712A-5 or when the

State claims that the owner would have been deemed convicted if

the owner had not died or disappeared. If a forfeiture is

authorized by law, it shall be ordered by a court on an action
in rem brought by the prosecuting attorney on a verified
petition for forfeiture filed in the criminal or civil division
of the circuit court.

(2) A civil in rem action may be brought in addition to or
in lieu of the civil and criminal in personam forfeiture
procedures set forth in sections 712A-13 and 712A-14 [er—the
administrative forfeiture assetforth in seetion—F12A-30].
Judicial in rem forfeiture proceedings are in the nature of an

action in rem and are governed by the rules of civil procedure

2019-1564 SB1467 SD1 SMA.doc 18
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whether brought in the criminal or civil division of the circuit
court, unless a different procedure is provided by law.™"
2. By amending subsections (8) and (9) to read:

"(8) The State has the [imitial] burden of [shewiangby &

preponderance—of—the—evidenee] proving beyond a reasonable doubt

that the claimant's interest in the property is subject to

forfeiture. On such a showing by the State, the claimant has

the burden [ef-shewing by—a preponderance—of theevidence—that
: T od Elg . ] . -

forfeiture~] to show that the claimant holds a legal right,

title, or interest in the property geized and that the claimant

held an ownership interest in the seized property at the time

the illegal conduct that gave rise to the seizure of the

property occurred.

(9) In accordance with its findings at the hearing, the

court shall order an interest in property immediately returned

or conveyed to the claimant, if any, [who—has—established by a
preponderance—of theevidence that—the] where the State has

failed to prove beyond a reasonable doubt that:

(a) The claimant had actual knowledge of the underlying

crime giving rise to the forfeiture; or

2019-1564 SB1467 SD1 SMA.doc 19
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(b) The claimant's interest is [ret] subject to

forfeiture[+] pursuant to section 712A-5.

The court shall order all other property, including all
interests in the property, forfeited to the State and proceed
pursuant to sections 712A-15 and 712A-16."

SECTION 9. Section 712A-13, Hawail Revised Statutes, is
amended as follows:

1. By amending subsection (1) to read:

"(1) If a forfeiture is authorized by law, it shall be
ordered by a court on a petition for forfeiture filed by the
prosecuting attorney in an in personam civil or criminal action.
In any civil in personam action brought under this section, the
owner or interest-holder may testify, present evidence and
witnesses on the owner or interest-holder's behalf, and cross-
examine witnesses who appear at the hearing. The State may
present evidence and witnesées in rebuttal and in defense of its
claim to the property and cross-examine witnesses who appear at

the hearing. The State has the [inditialt] burden of [shewing-by

a—preponderance—of the—evidenee] proving beyond a reasonable

doubt that the owner or interest-holder's interest in the

property is subject to forfeiture[+] pursuant to section 712A-5.

2019-1564 SB1467 SD1 SMA.doc 20
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not—gubjeet—+to—forfeiturer]"

2.

" ('7)

By amending subsection (7) to read:

Procedures subsequent to the verdict or finding of

liability and order of forfeiture shall be as follows:

(a)

Following the entry of an order of forfeiture, the
clerk of the court shall give notice of pending
forfeiture to owners and interest-holders who have not

previously been given notice, if any, in the manner

. provided in section 712A-8;

Any owner or interest-holder, other than a party or a
defendant in the underlying in personam action,
asserting an interest in property that has been
ordered forfeited pursuant to such action, within
thirty days after initial notice of pending forfeiture
or after notice under paragraph (a) of this
subsection, whichever is earlier, may file a claim as

described in section 712A-12(5), in the court for a

2019-1564 SB1467 SD1 SMA 21
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(c)

(e)

S.B. NO. <5’

hearing to adjudicate the validity of the person's
claimed interest in the property;

The hearing on the claim, to the extent practicable
and consistent with the interest of justice, shall be
held within sixty days after the order of forfeiture.
The court may consolidate the hearing on the claim
with a hearing on any other claim filed by a person
other than é party or defendant in the underlying
action and concerning the same property;

The hearing shall be conducted in the manner provided
for in rem judicial forfeiture actions including the
provisions of section 712A-12(7) and (8). 1In addition
to testimony and evidence presented at the hearing,
the court shall consider the relevant portions of the
record of the underlying civil or criminal action that
resulted in the order of forfeiture; and

In accordance with its findings at the hearing, the

court may amend the order of forfeiture if it

determines that any claimant has [established by =
preponderance—of—the—evidenee—that] met the burden of

showing that the claimant has a legal interest in the

2019-1564 SB1467 SD1 SMA.doc 22
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property, and the State has failed to prove beyond a

reasonable doubt that the claimant's interest is

[prepexrty—designrated—as—mnot] subject to forfeiture by

section 712A-5."
SECTION 10. Section 712A-15, Hawaii Revised Statutes, is
amended by amending subsections (4) and (5) to read as follows:
"(4) Upon entry of judgment for a claimant or claimants in
any proceeding to forfeit property under this chapter [sueh],

the property or interest in property shall be immediately

returned or conveyed to the claimant or claimants designated by
the court. If it appears that there was reasonable cause for
the seizure for forfeiture or the filing of the complaint, the
court [shadd] may cause a finding to be entered, and the
claimant is not, in such case, entitled to costs or damages.
Nor, in such case, is the person or seizing agency, or its
agents, who made the seizure, or the prosecuting attorney or the
attorney general liable to suit or judgment on account of [sueh]
the seizure, suit, or prosecution.

(5) The court [shadl] may order any claimant who fails to
establish that the claimant's entire interest is exempt from

forfeiture under section 712A-5 to pay the costs of any claimant

2019-1564 SB1467 SD1 SMA.doc 23
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who establishes that the entire interest is exempt from
forfeiture under section 712A-5, and the State's costs and
expenses of the investigation and prosecution of the matter,
including reasonable attorney fees."

SECTION 11. Section 712A-16, Hawaii Revised Statutes, is
amended to read as follows:

"§712A-16 Disposition of property forfeited. (1) All
property forfeited to the State under this chapter shall be
transferred to the attorney general, who:

[ta> May—transfer—property,otherthan ecurreney—vwhich

SUCERE 14 1 3 3 ) ] : ()

. . | . L eipatity

OF law eiifefeefﬂeiie ageﬂe? Wi Eh:i T Eh:e SE&EG,

+k}] (a) May sell forfeited property to the public by

public sale; provided that for leasehold real

property:

(i) The attorney general shall first offer the holder
of the immediate reversionary interest the right
to acquire the leasehold interest and any
improvements built or paid for by the lessee for

the then fair market value of the leasehold

2019-1564 SB1467 SD1 SMA.d 24
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(ii)

S.B. NO. <o

interest and improvements. The holder of the

immediate reversionary interest shall have thirty

days after receiving written notice within which
to accept or reject the offer in writing;
provided that the offer shall be deeﬁed to be
rejected if the holder of the immediate
reversionary interest has not communicated
acceptance to the attorney general within the
thirty-day period. The holder of the immediate
reversionary interest shall have thirty days
after acceptance to tender to the attorney
general the purchase price for the leasehold
interest and any improvements, upon which tender
the leasehold interest and improvements shall be
conveyed to the holder of the immediate
reversionary interest(=];

If the holder of the immediate reversionary
interest fails to exercise the right of first
refusal provided in subparagraph (i), the

attorney general may proceed to sell the

2019-1564 SB1467 SD1 SMA.doc
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[+er]

(€]

(el

(2)

S.B. NO. <o

leasehold interest and any improvements by public

sale[~]; and

(iii) Any dispute between the attorney general and the

holder of the immediate reversionary interest as
to the fair market value of the leasehold
interest and improvements shall be settled by
arbitration pursuant to chapter 658A;
(b) May sell or destroy all raw materials, products,
and equipment of any kind used or intended for use in
manufacturing, compounding, or processing a controlled
substance or any untaxed cigarettes in violation of
chapter 245;
(c) May compromise and pay valid claims against

property forfeited pursuant to this chapter; or

(d) May make any other disposition of forfeited

property authorized by law.

All forfeited property and the sale proceeds thereof [+

o c 3 ‘sl  onl (1) () —of thi

geetien,—shall] , after payment of expenses of administration and

sale, shall be [disEributed—as—followss
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transferred to the general fund for public education purposes

consistent with article X, section 1, of the state constitution,

and shall complement but not supplant the funds regularly
appropriated for [sueh] these purposes.

[+4)] (3) There is established in the department of the
attorney general a revolving fund to be known as the criminal

forfeiture fund, hereinafter referred to as the "fund" in which

shall be deposited [ere—half-of -the proceecds of o forfeiture and
any—penalttiespaid-pursuant—toseetionFI2A16{6)~] a portion of

2019-1564 SB1467 SD1 SMA.doc 27
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the proceeds of each sale made pursuant to this section that is

sufficient to cover expenses of administration and sale. All

moneys in the fund shall be expended by the attorney general and

are appropriated for [the—felleowing purposess

{a)> The] the payment of any expenses necessary to seize,
detain, appraise, inventory, safeguard, maintain,
advertise, or sell property seized, detained, or

forfeited pursuant to this chapter or of any other

necessary expenses incident to the seizure, detention,

or forfeiture of [suech] the property and [sueh] the
contract services and payments to reimburse any
federal, state, or county agency for any expenditures
made to perform the foregoing functions[+

By T c 1o £ L . .
-jceada:l iig Eo—a ea:l da:l 3: OFr—€¥ 5:. !Elfl:. ﬂfa:l Pfeeeedﬂ:‘ Hg 7

e} Thepayment—of-—Supplemental—sumsto state and-county
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taw—enforcement—officer—independent—review board—in
che—department—of—the—attorneygenerai] .
(5) The attorney general [may—without—regard—to—the
reguirements—of—chapter—91,—premulgate] shall adopt rules [and

regutations] necessary to carry out the purposes of this

chapter, including rules concerning the disposition of property,

the use of the fund, and compromising and paying valid claims
against property forfeited [pursuant—te—this—echapter].

(6) Not less than twenty days prior to the convening of
each regular session, the attorney general shall provide to the
legislature a report on the use of the Hawaii omnibus criminal
forfeiture act during the fiscal year preceding the legislative
session. The report shall include:

(a) The total amount and type of property seized by law

enforcement agencies;

2019-1564 SB1467 SD1 SMA.doc 29
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e

“e]

(5]

S.B. NO. s5™

The total number of [administrative—and—Fudieial]

forfeiture actions filed by prosecuting attorneys and

the disposition thereof;

] . ] £ oo o e Do
g : filod Jrim . . 3 &1

diSPGSiEieﬁs Ehefeefl

(c) The total amount and type of property forfeited

and the sale proceeds thereof;

(d) The total amount and type of property distributed

to units of state and local government;

(e) The amount of money deposited into the criminal

forfeiture fund; and

(f) The amount of money expended by the attorney

general from the criminal forfeiture fund under

subsection (5) and the reason for the expenditures."

SECTION 12. Section 712A-10, Hawaii Revised Statutes, is

repealed.

[nsqua 16 Adma’na’s‘erata’ve forfeiture- The pfeseeu‘ea'ﬁg
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bord;—theattorney general—shall notify—the
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appiieablesectiong—of-the Hawaii—Revised-Statutes"]

SECTION 13. The rules required by section 712A-16(5),
Hawaii Revised Statutes, as amended by section 11 of this Act,
shall be adopted within one year from the effective date of this
Act.

SECTION 14. This Act does not affect rights and duties
that matured, penalties that were incurred, and proceedings that
were begun before its effective date.

SECTION 15. Statutory material to be repealed is bracketed
and stricken. New statutory material is underscored.

SECTION 16. This Act shall take effect upon its approval;
provided that the amendments made to section 712A-16, Hawaii
Revised Statutes, by section 11 of this Act shall not be
repealed when that section is reenacted on June 30, 2022,
pursuant to section 7(3) of Act 161, Session Laws of Hawaii

201s6.

2019-1564 SB1467 SD1 SMA.doc 40

AR A




S.B. NO. <o

Report Title:
Civil Asset Forfeiture

Description:

Restricts asset forfeiture to cases involving the commission of
a covered criminal misdemeanor or felony offense. Requires
seized property to be forfeited only when the property owner has
been convicted of an underlying covered criminal misdemeanor or
felony offense. Changes the standard of proof that the State
must meet in order for property to be forfeited from
"preponderance of the evidence" to "beyond a reasonable doubt".
Requires the State to prove that owners consented to or
possessed knowledge of the crime that led to the seizure of
their property. Requires that the agency seizing the property
pay for safe and secure storage of the seized property until the
completion of the forfeiture proceeding or final disposition of
the property. Directs any proceeds from a civil forfeiture to
the general revenue fund for public education purposes. Repeals
administrative forfeiture proceedings. (SD1)
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